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1. The ECtHR at 50: Constituting Europe?
In 2008 Keller and Stone Sweet concluded their study on the reception of the European Convention by its member states: “National officials are, gradually but inexorably, being socialized into a Europe of rights, a unique transnational legal space now seeking to develop its own logic of political and juridical legitimacy.” H Keller and A Stone Sweet, A Europe of Rights the Impact of the Echr on National Legal Systems (Oxford University Press, Oxford 2008), 710. Five years onwards, this book finds that the member states, the organs of the Council of Europe - including the Court itself - the EU and, possibly, the UN, are still seeking to calibrate and develop the ECtHR’s legitimacy within the European sphere of fundamental rights. 

In the months preceding the 2012 Brighton conference, discussions on the Court’s legitimacy had reached a new height. The UK suggested curtailing the Court drastically. It should examine only those cases where the national court had erred in its interpretation of the Convention rights, or raised other serious questions of interpretation of the Convention. Draft Brighton Declaration, 28 February 2012, para 23c)i) and ii) available at: http://www.guardian.co.uk/law/interactive/2012/feb/28/echr-reform-uk-draft (last accessed 5 July 2012). The Brighton Declaration used much softer terms, affirming the member states’ primary responsibility for protecting human rights, but acknowledging the essential role of the Court controlling states’ protection. The Brighton brouhaha showed that the ECtHR’s legitimate function in the greater European sphere of rights is far from settled. 

When looking at the Court’s relations with the EU and the UN, exchanges on the Court’s legitimate role have just begun. A Draft Accession Agreement with the EU has been prepared, but awaits further negotiations. And the Court increasingly deals with cases that concern member state action mandated or authorized by the UN or other international organizations. Discussions about the Court’s proper role and function in such cases await further clarification.

The assessments in this book concerning the Court’s relations with the member states revolve around  roles and functions which are already to a large extent constitutional – disagreements about the definition of ‘constitutional’ notwithstanding (Cameron). In analogy with the functions of domestic constitutional courts, consider several shared characteristics frequently referred to in debates on the constitutional role of the ECtHR:
Constitutional courts deal with cases of high political or societal importance that often raise deeply contested issues of the fundamental rights and values of a society. M O’Boyle in: E Myjer and others (eds.), The Conscience of Europe - 50 Years of the European Court of Human Rights (London: Council of Europe, Third Millenium Publishing Limited, 2010), at 201 speaks of cases of ‘constitutional import’. 
There is usually a certain system of case selection; constitutional courts may exercise wide discretion in determining which cases to decide. J Gerards, 'Judicial Deliberations in the European Court of Human Rights' N Huls and others (eds.), The Legitimacy of Highest Courts Rulings: Judicial Deliberations and Beyond (Den Haag: T.M.C. Asser Press, 2009) 407-436, 417.
Constitutional courts often perform some sort of extraordinary judicial review; some are not embedded into the regular appeal structure within a judicial-review system. Ibid. 410 et seq. The judicial review of legislation, however, is a much contested part of constitutional adjudication which not all countries subscribe to. Compare: AW Heringa and P Kiiver, Constitutions Compared : An Introduction to Comparative Constitutional Law (2nd edn. Ius Commune Europaeum, Antwerp; Oxford; Maastricht: Intersentia, Metro, 2009), 23.  
Their general competence spans individual complaints against administrative and judicial decisions and often includes the judicial review of a piece of general legislation and the annulment of legislative acts as unconstitutional. This has been highlighed, for example, by: M O'Boyle, 'On Reforming the Operation of the European Court of Human Rights' European Human Rights Law Review 1 (2008) 3-4, 2; JA Frowein, 'The Transformation of Constitutional Law through the European Convention on Human Rights' Israel Law Review 41 (2008) 489-499, 493. 

In light of these features, it is difficult to deny the ECtHR’s constitutional role in its relations with the member states. This is not to say that the ECtHR is formally embedded in the general judicial review structure at the member state levels. Nonetheless, it decides on the compatibility of legislative as well as administrative and judicial acts with the Convention. Pilot judgment cases, in particular, may entail a declaration of incompatibility of particular legal provisions with the Convention (Leach). 

Many of the Court’s judgments are of crucial importance for fundamental rights conceptions in the wider Europe, among them the recent A, B, C v. Ireland, Lautsi v. Italy, and Stübing v. Germany decisions. Sometimes, the Court has been at the forefront of standard setting, such as on the role of human rights in environmental protection issues. The Court’s evolutive or dynamic interpretation is also constantly developing the rights enshrined in the Convention. For instance, the ECtHR now protects the rights of transsexuals and guarantees, a certain standard of environmental protection or social security.  The Court has often relied on the rights and values enshrined in international conventions to further advance the rights of the ECHR. Hence, the ECtHR defines a common moral reading of the Convention along the lines of autonomous international values (Letsas). The Court’s findings on non-pecuniary remedies, in particular in pilot judgments, illustrate the significance of the Court’s findings beyond the individual case (Leach).

 The reformed admissibility criteria permit a selection of cases by the Court. The Brighton conference adopted a modification of article 35, incorporating the so-called de minimis rule which allows review by the ECtHR only in cases concerning a ‘significant disadvantage’. Council of Europe, High Level Conference on the Future of the European Court of Human Rights Brighton Declaration (Strasbourg 2012), para. 15 c).In addition, the Court has already developed its own priority policy and adopted a pilot judgment procedure, both of which allow a selective and prioritized treatment of cases. It is also interesting to note that the 2011 output of the court generated a success rate for applicants of no more than 2%. The success rate before the German Constitutional Court, which receives about 6000 applications each year, is about the same. 2,4%, see: BverfG, ’Verfahren’, at: http://www.bundesverfassungsgericht.de/organisation/gb2011/A-I-1.html (last accessed 21 June 2011). We will return to further aspects of the ECtHR’s constitutional nature, such as the Court’s adherence to the principle of subsidiarity and to division of powers in the Council of Europe, under the respective headings below.

Yet, in the multi-level setting in which the Court is placed, it appears more constitutional in one relationship and less constitutional in another. Even after the EU’s accession to the ECHR, the ECtHR will remain one of two constitutional courts in the EU. The Draft Accession Agreement allows and requires a prior review by the CJEU, before the case can continue before the ECtHR. Prior to the adoption of the Draft Accession Agreement, the ECtHR acknowledged the primary review of member states’ implementation of EU legislation by the CJEU in the Bosphorus jurisprudence. This jurisprudence may possibly continue to apply even after the EU’s accession to the ECHR (Besselink). But the ECtHR will have the competence to determine with binding effect whether the EU acts in accordance with the ECHR.

The ECtHR is a regional organ, which, qua treaty, cannot assume functions of constitutional review in relation to the UN (Tomuschat). The ECtHR’s earlier decisions limited the extra-territorial application of ECHR in military operations. Now, the Court is more open to the extra-territorial application, but the concepts of ultimate authority and control represent a great level of deference to the UN. Judicial control of UN-mandated operations by ECHR member states remain a challenge, and requires arrangements which can accommodate both global and regional needs for effective protection of peace as well as human rights. 

2. The ECtHR’s legitimacy
a. Scepticism and rejection
The legitimacy of the ECtHR is increasingly questioned by member states, young and old.  The latter, in particular, criticise the Court’s for what they see as a retreat in the use of the margin of appreciation doctrine (Letsas) and overuse of the doctrine of dynamic interpretation. B Hale, ‚Argentoratum Locutum: Is Strasbourg or the Supreme Court Supreme?’ Human Rights Law Review 12 (2012) 65-78, at 67 et seq. The former, some of which are responsible for the bulk of the case load before the ECtHR, are equally critical towards the Court – but on other grounds. The Court has been subject to political and press criticism in Russia, and Russian courts have argued that they are not bound by the ECtHR’s decisions (Andenaes and Bjorge). On some occasions, Russian courts have invoked sovereignty considerations to reject Strasbourg’s interpretations and findings (ibid.). The antecedents to the Brighton conference illustrated those sensitivities. In fact, the discussions at Brighton resulted in agreement that both the margin of appreciation doctrine and the principle of subsidiarity be included into the preamble of the ECHR. 

b. Causes of the legitimacy crisis
The causes of the Court’s legitimacy crisis are manifold. The most obvious is the high number of individual applications, which threatens to paralyse the Court’s institutional capacities. It has constantly augmented since Strasbourg’s inauguration as a full-time court in the late nineties and stagnated only with the coming into force of protocol 14 on 1 June 2010. In December 2011, the backlog of cases had reached 151,600. That year, six states, namely Russia (26,6%), Turkey (10,5%), Italy, (9,1%) Romania (8,1%), Ukraine (6,8%) and Serbia (4,5%) accounted for over two-thirds of the case-law of the Court. On the latest figures of the Court see: Registry of the European Court of Human Rights, Annual Report 2011, (Strasbourg, 2012), available at: www.echr.coe.int. 

Another issue contributing to the Court’s legitimacy deficit with the member states is the variety of violations reaching Strasbourg. As one court for a Europe of more than 820 million potential applicants, the Court is competent to decide on violations of the ECHR, no matter the stage of development of the justice structures in the individual member states. It needs to handle serious, gross and systematic human rights violations as well as cases of less egregious nature, possibly involving conflicting human rights, on a daily basis.  States with a functioning judiciary and a stable commitment to the rule of law are left suspicious of the ECtHR’s human rights expertise to decide on their behalf.  Some argue that national supreme constitutional courts are better placed to deal with the human rights issues at the national level (Letsas). As the recent emphasis on the subsidiarity principle shows, it is felt that the Court falls short of living up to this latter expectation. Hence, the ECtHR needs to engage in a daily balancing act of providing a firm answer to serious and systematic human rights violations, as well as a more deferential approach to those states which undertake a comprehensive examination of human rights complaints. 

c. Explanations
The chapters in this book have provided various explanations of this legitimacy crisis. One is a lack of authorship and influence of the changing institutional functions of the Court from the viewpoint of the member states (Cameron). The Court’s shift towards a de facto constitutional function in this relationship can be understood as reaction to constraints threatening the Courts workability and functionality (Cameron). It may be argued that the Court was forced into this role by some few states with systemic problems, which hardly comply with the Court’s recommendations. Moreover, the Court’s de facto constitutional functions have been decided in multiple fora and by various actors, even though the member states are and remain the main addressee of the Court’s decisions, bearing the main obligation to implement and effectuate the rights enshrined in the Convention in relation to their citizens. See article 1 ECHR.  Reform suggestions come from inside the Court, from the member states, and from the other organs of the Council of Europe (Lambert-Abdelgawad). They do not concentrate on shaping a specific ideal of what the Court should become or be for (Cameron). Rather, they address all fields of the court’s activity, perhaps with the primary aim of increasing the Court’s efficiency in dealing with the backlog. 

3. Developments and further solutions
The analyses in this book have addressed the present and future relations and functions of the Court towards the member states, the EU and the UN, along the lines of an open set of qualitative principles, reaching from legal conceptions such as proportionality balancing and subsidiarity, to broader conceptions of effectiveness and comity. 

a. The implied powers and ultra vires concepts
The implied powers doctrine allows an international institution to expand its powers based on the institution’s objectives, beyond the expressly provided competence in the founding treaty. Lambert-Abdelgawad assessed the Court’s expansion of authority into areas formerly occupied by the other organs of the Council of Europe. She concluded, perhaps not surprisingly, that the Court’s expansion of institutional authority beyond its original jus dicere role on questions concerning the election of judges, or in the area of remedies, did not violate this principle. 

Nonetheless, the Court’s expansion of institutional authority in its relations with the CoM and PACE may put significant pressure on this relationship (Lambert-Abdelgawad). The ultra vires doctrine refers to cases where an institution has acted beyond its competence. This may provide a basis for challenging such decisions. One could, for example, argue that the Court’s constitution of an advisory committee on the appointment of judges amounted to an act ultra vires, since the election of the Courts’ judges was a power initially assigned to the PACE, according to article 22 of the ECHR. Yet, the committee assumes mainly an advisory role (Lambert-Abdelgawad). It might exercise some influence on the election, but could it be held to interfere with the actual election of judges by the PACE? 

As these examples exhibit, the implied powers and the ultra vires doctrines allow institutional powers to develop over time. There is great leeway in the assumption of new institutional authority. At the same time, discussions around the ECtHR’s legitimate exercise of authority continue. Neither of the two doctrines fully captures the conflicts of authority which are currently debated in the ECtHR. On the authority of the international judiciary compare: A Bogdandy and I Venzke, 'International Judicial Institutions as Lawmakers' German Law Journal 12:5 (2011) 979-1004; A von Bogdandy and I Venzke, 'On the Democratic Legitimation of International Judicial Lawmaking' German Law Journal 12 (2011) 1341-1370. Further insights may be gained from analyses which take account of considerations of efficiency, effectiveness, proportionality, subsidiarity and comity. For a definition of those concepts see A Føllesdal, B Peters, G Ulfstein, Introduction, in this book.

b. The efficiency and effectiveness of the Convention System
Efficiency
There is a need to differentiate between predications about the system’s efficiency, on the one hand, and its effectiveness on the other (Cameron). The former concept is understood here in terms of its ability to quantitatively deal with the caseload before it. Following the ECHR’s notion of effectiveness in articles 1, 13 and 34, the latter concept refers to qualitative criteria such as the ability to provide individual claimants with a swift, prompt, just and reasoned decision, which, will eventually be implemented at the member state level. Compare Arts. 1, 13 ECHR. E Voeten, ’Does a Professional Judiciary Induce More Compliance?’ (at http://www.jus.uio.no/english/research/projects/multirights/docs/voeten-legal-justifications.pdf) at 1 and 29, finds also the professionalism of judges can contribute to the effectiveness of a decision. But see: K. LR Helfer, KJ Alter and MF Guerzovich, 'Islands of Effective International Adjudication: Constructing an Intellectual Property Rule of Law in the Andean Community' American Journal of International Law  (2009) 1-47, at 2, note 6 who refer to the ”degree to which international rules or tribunal rulings produce ”observable, desired changes in behaviour”, the definition of effectiveness commonly referred to in international relations theory.  

The past reforms of the Convention system have primarily sought to increase the Court’s efficiency. They were not without results: as we illustrated earlier, the pilot judgment procedure, the Court’s priority policy as well as the adoption (and adjustment) of the de minimis rule in Article 35(3)(b) of the Convention have already had an impact on the Court’s adjudicatory output. The same is true for the reform proposals to improve the Court’s speed in dealing with incoming applications, in particular the introduction of the single-judge formation to deal with admissibility decisions. 2011 saw the Court delivering more decisions than in the years before. From 2010 to 2011, the number of decisions rendered by the Court has risen by 30%. The total number of judgments rendered by the Court in 2011 was 1157. See: Annual Report, supra note 10, at 14. 

Effectiveness
Some ways to increase the efficiency of the Strasbourg court may hinder the Court’s overall effectiveness (Cameron). Some filtering mechanisms may illustrate this loss. The states which produce the majority of cases provide the Court with a high number of inadmissible, as well as admissible cases. Streamlining Strasbourg’s admissibility criteria in order to filter the inadmissible cases can impede the system’s overall ability to render just decisions if the Court also employs these tools to deal with the admissible cases. One way to deal with this problem could be to abandon the ideal that Strasbourg should be a court of individual justice –an idea still favoured by many- and accept that the system has already developed into a de facto system of constitutional justice (Cameron). This applies to the Court’s relation with the member states. See section 1 above. The idea is not new. Compare: L Wildhaber, 'A Constitutional Future for the European Court of Human Rights?' Human Rights Law Journal 23:5/7 (2002) [N.P. Engel] 161-165. 

This difference of view concerns what the ECtHR should be for (Cameron). There are also many other factors which influence the ECtHR’s ability to provide prompt, fair, just and reasoned decisions. One aspect which has received particular attention in this book is the qualifications and professional background of the judges elected and sworn in at Strasbourg (Cameron, Letsas, Lambert-Abdelgawad). The qualifications of judges nominated must live up to the demands of article 21(1) of the Convention so that only judges of “high moral character” who “possess the qualifications required for appointment to high judicial office or be jurisconsults of recognised competence” are elected to Strasbourg. The nomination and election processes in the PACE and the CoM must be transparent, to increase acceptance among the greatest possible number of member states. 

The current process could be further improved. Currently, the PACE is electing the judges, but a consultative committee of the Court comments upon the qualification and suitability of the candidates which stand for election. The CoM also maintains an ad hoc group which comments upon candidates. Finally, the CoM has adopted guidelines on the nomination by member states of judges to the Court (Lambert-Abdelgawad). Hence, in addition to the member states nominating the candidates, all organs of the Council of Europe have stakes in the election process. There may be advantages to a more formalized procedure concentrated in the hands of one organ, possibly the PACE (Lambert-Abdelgawad)

Many other measures and aspects can be mentioned with regard to improving the Court’s ability to render swift, prompt, just and well reasoned decisions which will also be implemented at the member state level. The criterion of a reasoned decision applies at the substantive law level to the Court’s approach to interpreting the Convention, above all to the margin of appreciation and dynamic interpretation doctrines. Letsas and Arai-Takahashi have both advanced views how this approach could be understood to resonate at the member state level: the Court should apply autonomous interpretations of the rights enshrined in the ECHR. These should derive from international (moral) standards and not from majoritarian definitions deduced from the national levels. 

The Court’s overall approach to interpretation of the ECHR seems to resonate at the member state level. The consistent interpretation of the ECHR and the case law of the ECtHR is so uniform in many of the European member states that it exemplifies the universality and thesuccessful domestication of the Convention at the national level (Andenaes and Bjorge). In addition, national courts do not look to the ECtHR alone when applying and interpreting the Convention: they frequently invoke the practice of other member states (Andenaes and Bjorge).

The Court’s judgments may be implemented more readily at the member state level if the Court continues to develop its approach to non-pecuniary remedies. They can for instance include requirements concerning the release of prisoners, the resumption or reopening of domestic proceedings as well as further recommendations (Leach). This more concrete approach can also assist the Committee of Ministers in its supervision of  the implementation of judgments. The CoM should accept the more active role of the Court in this field, as it is unlikely that CoM will further increase its capacities on implementation of the Convention (Lambert-Abdelgawad). Nonetheless, this approach may have unwanted and devastating consequences in individual cases if it is met by outright rejection at the member state level, such as in the Hirst decision against the UK (Leach). 

Another useful procedure to improve implementation of the Court’s judgments was introduced with the new article 46 of the ECHR. It offers the possibility to obtain a second ruling where issues arise from the interpretation of the Court’s judgments. Though the Court has been addressed under this new procedure only two times (Lambert-Abdelgawad), this may prove an interesting way to reduce tensions between the Court and the member states, in particular on sensitive issues involving national interests. It provides another opportunity to bring justice to the claimant, who is usually the one who is suffering the most from the non-implementation stalemate. Another procedure aimed at more effective implementation of the Court’s judgments is the preliminary reference mechanism, introduced by the Brighton conference. This procedure awaits formal inclusion in the Convention.

Finally, some may question whether the co-respondent mechanism and the primary involvement procedure introduced in the Draft Accession Agreement of the EU will provide justice to the individual complainant (Besselink). Before the ECtHR, he or she will get another powerful respondent, eager to defend the EU legislation. The hope is that the ECtHR will be ready to ensure effective protection of Convention rights also in relation to a strong regional organization. As regards ECHR member states’ participation in UN operations, the Court has found the Convention to apply where individuals were under direct rule of such states, such as detention situations, notwithstanding the fact that the prisons were placed outside Europe’s borders (Tomuschat).

c. Proportionality
Proportionality allows striking a balance between the individual rights at hand and the community interest. Accordingly, balancing plays a prominent role in cases before member states’ highest or constitutional courts and the ECtHR (Andenaes and Bjorge). Proportionality balancing is an example of the reception of the ECHR in national member states courts and a growing Europeanization of fundamental rights conceptions within the Council of Europe. Cases from the UK and Germany, in particular, epitomize how proportionality considerations may facilitate and further guide the reconciliation of national constitutional rights interpretations with Strasbourg’s jurisprudence (Andenaes and Bjorge). Thus, proportionality considerations can indicate ways to harmonize Strasbourg’s human rights conceptions with Karlsruhe’s, London’s and Oslo’s. B Peters, 'Germany’s Dialogue with Strasbourg: Extrapolating the Bundesverfassungsgericht’s Relationship with the European Court of Human Rights in the Preventive Detention Decision' German Law Journal 13 (2012) 757-772, 772. Even formally dualist countries like Germany, Italy or Russia chose proportionality balancing over pure formalist arguments such as the lex posterior or lex superior principle for the sake of integration of the international obligations into national constitutional systems (Andenaes and Bjorge).

d. Subsidiarity
The contributions in this book illustrate that subsidiarity is relevant for several aspects of the Convention. It shapes admissibility considerations, as well as the application and interpretation of the substantive law, and impacts considerations on remedies. It applies to the implementation of the ECHR at member state level, in the Court’s relations to the EU and, possibly, in the ECtHR’s relations to the UN. Normatively, the principle urges deference to the lower level,where a hierarchically higher level and a hierarchically lower interact. In the multi-layered, multi-faceted relationships of the ECtHR with the member states, the Council of Europe organs, the EU and the UN, subsidiarity considerations may need to be accompanied by proportionality considerations, which can moderate between the various interests at the various levels involved. Compare: M Kumm, 'The Legitimacy of International Law: A Constitutionalist Framework of Analysis' European Journal of International Law 15 (2004) 907-931, 921.  

The exhaustion of local remedies provision in article 35(1) ECHR, as well as the present version of article 35(3)(b) ECHR can be considered to incorporate subsidiarity considerations at the admissibility stage. As the Court’s jurisprudence evinces, the margin of appreciation doctrine may be held to moderate between national protection and the ECHR on the other hand (Arai-Takahashi). Thus, in A and Others v. UK, the Court affirmed the doctrine had ‘always been meant as a tool to define relations between domestic authorities and the Court.’ (Ibid.)

The Court’s standard predominant approach to remedies has also corresponded to subsidiarity considerations and, as Leach demonstrated, maybe overly so. Earlier, it merely contained a declaration that the Convention had been violated and an appeal to the member states to award compensation. This rendered much deference to the national levels. For example, only on exceptional cases were member states asked to alter their legislation (Leach). But the Court’s expanding jurisprudence on non-pecuniary remedies may not necessarily constitute a breach of the subsidiarity principle, since the main responsibility for implementation of the Court’s judgments still rests with the member states. Accordingly, it has until now met surprisingly little opposition from member states (Ibid.). By contrast, the Court’s recommendations on the reopening of domestic proceedings, which serve as restitutio in integrum in cases concerning, for example, unfair domestic proceedings, or criminal cases, give more weight to subsidiarity considerations, since national courts must decide the case anew. This approach should possibly be made obligatory, to increase its overall effectiveness (Ibid.). It can also be questioned whether this approach is appropriate and effective in complaints against states with systemic human rights problems and weak judicial systems. H Keller, A Fischer and D Kühne, 'Debating the Future of the European Court of Human Rights after the Interlaken Conference: Two Innovative Proposals' European Journal of International Law 21:4 (2010), 1032. 

Finally, subsidiarity considerations can also be held to moderate the relations between the ECtHR and the CJEU. After accession of the EU to the ECHR, the Draft Accession Agreement will allow for the CJEU’s primary right of review of violations of the ECHR in the EU before passing the case on to the ECtHR. Today, the ECtHR’s Bosphorus doctrine lends deference to the EU standard of human rights protection in member states’ implementation of EU legislation (Besselink, Tomuschat). It is debatable whether there is a need to uphold the Bosphorus doctrine after accession of the EU (Besselink). A continued application of the Bosphorus doctrine could be seen to entail an unequal treatment of the parties to the ECHR, as it would shield the member states of the Union from the ECtHR’s substantive jurisprudence. T Lock, 'The ECJ and the ECtHR: The Future Relationship between the Two European Courts' The Law and Practice of International Courts and Tribunals 8:3 (2009) 375-398, 395. 

e. Comity: the dialoge des juges
Andenaes’ and Bjorge’s and Besselink’s assessments highlighted comity as a further element shaping the Court’s inter-institutional relations to the national constitutional and highest courts at the member state level and to other European courts, like the CJEU. Comity is here an overall description of various practices which facilitate cooperation, exchange and interaction among the European and Europe’s constitutional and supreme courts and their judges. Strasbourg has institutionalised the exchange with the highest national and constitutional court judges in the dialogue des juges, an annual meeting which debates salient issues arising in the Convention context. Since about 2006, the ECtHR publishes the proceedings of these joint annual seminars with constitutional court judges and the plenary of the Court. See; ECtHR, Dialogue between judges’, at: http://www.echr.coe.int/ECHR/FR/Header/Reports+and+Statistics/Seminar+documents/Dialogue+between+Judges/. Meetings have debated central elements of ECtHR doctrine, such as the role of consensus in the ECHR system, the evolutive interpretation doctrine, and the subsidiarity principle, See the seminars for 2008, 2010, 2011. and thus contributed to a common understanding of the ECHR’s concepts and interpretations by the ECtHR, further shaping the European sphere of fundamental rights. 

The Court’s relations with other courts do not only concern the national levels. Besselink illustrated the importance of Strasbourg’s judicial dialogue with Luxemburg, initiated after the ECJ’s decision in the Hoechst case. The Hoechst case concerned the searching of premises of the Hoechst ltd., an incorporation, and thus needed to answer whether legal persons could benefit from the protection of article 8 ECHR. Whereas the ECJ assumed that this question had not yet been tackled by the ECtHR, this latter court had in fact affirmed a few months earlier in the Niemitz judgment that article 8 could indeed lend protection to legal persons (Besselink). It is hoped that the two courts will continue those dialogues even after the accession of the EU to the ECHR.

4. The future: constituting Europe?
Previous assessments have described the Court as a janus-headed animal pursuing individual justice on the one hand, and constitutional justice, on the other. J Christoffersen and MR Madsen (eds.), The European Court of Human Rights between Law and Politics (Oxford: Oxford University Press, 2011), chapter 1. It is is disputable whether those two attributes really describe an antagonism. Be that as it may, this book finds that the Court’s current role in relation to the member states is in many respects constitutional. The Court selects and prioritizes cases and denies admissibility in more than 90% of the cases before it. The various reform suggestions that introduce new admissibility criteria, procedures and implementation suggestions  further shape the Court’s constitutional role. It will likely continue to develop into this direction. Some of the recent changes adopted at Brighton, in particular on the modified admissibility criterion of article 34 (3)(a) ECHR, affirm this point. 

Even though the ECtHR’s constitutional role is not so clear in relation to the EU and to the UN, some ‘constitutionalist’ tendencies also influence these relations. The Bosphorus and the Al Skeini jurisprudence exemplify how the Convention may continue to apply, no matter whether the member state act was mandated by the EU or authorized by the UN. 

Future discussions on the further development of the Court’s should thus revolve around how its constitutional role is to be understood, and along which lines it needs to be further developed. This book suggests that a combination of the principles of effectiveness, proportionality and subsidiarity should guide some of the further debates to come. 

Those findings notwithstanding, the political and role model function of the Court should not be underestimated. The Court has already been the motor of fundamental changes in the European human rights architecture. We must hope it will not suffocate, be it from its own success or from other challenges. 

