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The French, Dutch, and Irish referendums against the treaty formerly known as the Constitution of Europe may have been bad news for politicians, but it was good news for political theorists. Public interest surged in how to explain and assess these expressions of popular discontent. Seldom have media and citizens at large debated such profound topics of political theory as ‘demos’, ‘democratic deficit’, and ‘federalism’, asking—with the authors in this volume—complex questions about the EU’s legitimacy and identity, the role of democratic accountability and that of national cultures and institutions under Europeanization and globalization.

Similar questions arise for political orders beyond the EU, for other reconfigurations of the system of states as we thought we once knew it. Some of the challenges of concern in this volume and elsewhere arise where there is no longer one central political and legal authority that reigns sovereign over a broad range of issue areas in a specified territory, over a clearly delimited set of individuals. This lacuna is typical of the non-state modes of governance often called ‘multilevel’: where political authority is dispersed, both vertically between different geographical scopes, and horizontally, to include private actors in the deliberate use of public authority (Caporaso 1996; Marks et al. 1996; Rosenau 1992; Scharpf 1994).

The EU and other regional, international and other non-state political arrangements raise fundamental yet familiar questions for political theorists, often harking back to the federal tradition: the status of sovereignty, the salient characteristics of the state, the grounds for multiple political obligation within new political orders, or the normative role of constitutional principles with or without a constitution. The non-state political orders challenge our received legitimating ideals—of democracy, distributive justice, and rule of law: how can and should these be transposed, if at all?

What standards of normative legitimacy are required to assess whether such multilevel, non-state political orders are just and legitimate?—that is: what conditions must be satisfied, if its subjects are to have a moral obligation to obey the authorities and institutions, and so that non-members have a moral obligation to recognize it as deserving of standing and immunity as a member of the international and global order?

This chapter discusses four central topics high on the research agenda, topics illuminated by the other contributions of the volume, but which merit even further attention.

1. Normative egitimacy
What is at stake for the EU when some lament its ‘legitimacy deficit’? The label ‘legitimacy deficit’ covers a broad range of issues, giving rise to different taxonomies (Easton 1965; Beetham 1991; Laffan 1996; Jachtenfuchs, Diez, and Jung 1998; Beetham and Lord 1998; Norris 1999; Barker 2001; Lord and Magnette 2004).

Following the social contract tradition conceived broadly, I submit that institutions are normatively legitimate insofar as they can be justified to the people living under them. The set of institutions as a whole must protect and promote their best interests equitably, to a reasonable extent (Michelman 2000; Rawls 1993; Føllesdal 1998a; Lehning 1997). But general compliance requires more than legitimate institutional rules. In order to ensure stable compliance among subjects with a sense of justice, they must trust in the future compliance of other subjects and their authorities. Such trustworthiness in institutions and fellow subjects is necessary for the long term support for the multilevel political order, and for authorities’ ability to govern: A disillusioned or ill informed citizenry is easy prey to demagogues, with disastrous consequences—not least on this continent. The general loss of political trust also threatens the survival of valuable complex institutions and practices at the domestic and European level. 

On this account several issues merit close attention, many of which are raised in this volume. Which interests of individuals count as relevant for assessing whether institutions are justifiable? In particular, what is the normative significance of ‘national’ interests (Manners; Müller)? What is the appropriate relationship between domestic, European, and other international law (Kumm)? State-centred—or state-fixated—traditions might be criticized for one crucial assumption: that the state should ensure all interests of citizens, where any international bodies only serve as states’ instruments in this regard (Beck and Grande; Kumm). On the other hand, some integration enthusiasts—such as the EU Commission in its White Paper on Governance—appear to conflate the division between national and European interests and the distinction between self interest and higher interests (Føllesdal 2003). Such obfuscation hides intriguing research tasks: surely, a central normative topic for a multilevel political order is to determine which interests of individuals are best secured by common action by which political authority, perhaps at what territorial level. One intriguing set of issues concern interests that are beyond the immediate reach of law and institutions, and should arguably remain so—yet should be accommodated by them. Historically, this was the case for the religion of minorities, which gave rise to what we now would recognize as human rights to religious freedoms stated as early as in the Westphalian treaties. Today, our interest in sufficiently autonomous preference formation may give rise to similar claims against institutions that might otherwise socialize us in worrisome ways (Everson).

I submit that some of the more promising ways forward to address these issues may draw from a combination of liberal political thought and the federal tradition (Rawls 1971; Scanlon 1998; Karmis and Norman 2002; Føllesdal 2006b). The interests that must be protected and promoted are ultimately the interests of individuals, including our—individual—interests in social life and community, as social and sociable beings with a sense of justice. The interests that may serve as criteria for legitimate political arrangements must also be specified in ways that respect a broad pluralism of conceptions of the good, and the variety of valuable ways of living in different states that shape individuals’ expectations. The federal tradition helps inform and structure important issues of the division of authority between the member units and the centre in multilevel systems of governance, e.g. by insisting with James Madison that ‘The federal and State governments are in fact but different agents and trustees of the people, constituted with different powers, and designed for different purposes’ (Madison 1961). This design must be guided and assessed normatively by how well it reliably secures the relevant interests of affected parties to a satisfactory extent, compared to alternative institutional arrangements.

2. Federal ideas and elements
Much ink has been spent on discussions on whether the EU is fruitfully described and explained as a federation, or a federal state. We may well question whether such disagreements are about more than the use of labels: the contestation may also highlight interesting issues of political theory. For instance: what, if any, value is added by drawing on the old federal tradition of political thought? Federalism is here taken to be the theory or advocacy of a political order where final authority is divided between sub-units and a center (Føllesdal 2006e). One contrast is then with a unitary state: sovereignty is (quasi)constitutionally split between at least two territorial levels so that units at each level have final authority and can act independently of the others in some area. For political theorists, in this volume and elsewhere, this tradition may seem helpful, at least to identify some of the central normative challenges and paths of responses, for multilevel political orders. Several contributions in this volume raise various challenges and benefits of such ‘non-state’ federal elements, be it under intriguing new conceptions of ‘cosmopolitan empire’ (Beck and Grande), or demoi-cracy and democratic federalism (Müller).

Federal elements raise several intriguing issues: the institutional and cultural sources of self-sustaining stability and support for these arrangements, and how to allocate—and re-allocate—authority in justifiable ways. A further challenge is how to combine distributive fairness across the units of the political order with sufficient respect for their political autonomy: what standards of distributive justice are appropriate for such political orders with dispersed authority? What, in particular, might solidarity and respect for fellow citizens as political equals require, among those who live their lives in separate units within the political order, with substantial local political autonomy?

I submit that principles for allocation of authority between member units and the centre merit much more scrutiny. In particular, the popularity of the Principle of Subsidiarity may in part draw on its notorious vagueness—where the EU’s interpretation is but one of several versions, some of which are less normatively defensible given the pluralism of conceptions of the good (Føllesdal 1998b). The commitment to equal respect among all citizens may allow extensive yet limited economic inequality among citizens of different member units within a federation. Increased scope of local political autonomy over a variety of issues may require less strict limits on economic inequality, which may be unobjectionable even to those who would be economically better off in a more centralised political order. (Føllesdal 2006b).

Several further issues are raised in the sections below, concering how to develop standards of democratic deliberation and accountability for such orders, and concerns about human rights. Indeed, one of the prime exemplars of the federal tradition, the USA, was in part explicitly designed to protect what we would now describe as some human rights of some of its citizens.

3. Democracy
How are we to understand and resolve worries about the ‘democratic deficit’ of the European Union? Further clarification concerning normatively acceptable democratic institutions in the EU is required, otherwise the vague and contested yet positively laden term ‘democracy’ may be used to lend support to reforms on false grounds (Schmitter 2000; Moravcsik 2002). Contributions in this field have addressed the grounds of democratic institutions, their irreplacability, and the appropriateness of majority rule. Several authors in this volume discuss some of these issues. They present and address several of the central concerns (Walker): what are the sources of legitimacy of international law, and the status of the ECJ in particular, if not directly democratically founded (Kumm)? Are the preconditions for deliberation and trust available presently, among Europeans—or will they ever be? (Eriksen; Neyer). Research findings are available to identify where, if at all, such deliberation should take place—and whether it does (Müller; Manners). The reasons in favour of deliberation for interest formation assume conditions that are presently less plausible in the EU than in many states in Europe. European institutions are opaque, a European public space occurs seldom and is issue focussed at best. The relative absence of European political parties reduce plausible arenas for character formation and limit scrutiny of and ranges of political choice. However, few scholars now hold that these are permanent features. I therefore would argue that long term pessimism about these preconditions would seem unfounded if not premature (Føllesdal 2007a, 2007b). Moreover, arguments that democracy is not required for political orders with limited tasks such as the EU, are unsatisfactory, at least as presented by Majone and Moravcsik (Majone 1998,  2001; Moravcsik 2002; Føllesdal and Hix 2006).

At least two issues appear to remain unresolved for the EU and for other multilevel political orders.

First, what is new and worth keeping in the ‘deliberative democratic’ tradition (Neyer in this volume; Mansbridge et al. 2010). Few if any normative theories of democracy have denied the value of preference formation on the basis of free discussion: many democratic theorists have favoured open public debates for preference modification, learning, and inclusion (Mill 1958; Schattschneider 1960; Schumpeter 1976; Key Jr 1961: 449; Riker 2003: 172). A more controversial issue is whether and how public political deliberation affects citizens’ fundamental preferences, compared to mechanisms such as the civilising impact of hypocrisy (Elster 1998). One challenge is to disentangle when parties are arguing, and when are they bargaining—and how do we tell the difference. It also remains to be argued whether shifts in preferences based on ‘deliberation’ are reliably to the normatively better, or simply to the group’s own benefit. Another important concern is whether such preference transforming discussions should happen within institutions with authority, or rather in ‘civil society’ (Nino 1996; Dryzek 1990). And it remains to be argued that decisions in general should be made in deliberating bodies, or that more deliberation among more individuals is always better. I suggest that more fruitful normative and empirical work on democratic theory in multilevel political orders requires much more attention to develop plausible best alternative accounts, rather than to set ‘deliberative democracy’ up against various ‘ideal type’ straw men. Unfortunately, some deliberative theorists have contrasted their preferred option against a particularly narrow version of rational choice theory and bargaining theory, instead of stronger competitors. Unfortunately, this straw man has been labeled ‘liberal’ in ways that has caused confusion (Føllesdal 2006d).

A second important issue in democratic theory for multilevel political orders concern voting and other forms of electoral accountability. We can be concerned with deliberation and at the same time be aware of the need for ‘Post-deliberative democracy’ in the form of voting. Preference formation and other tasks of deliberation do not replace—and arguably do not compete against—voting. I would question whether an increase in deliberative opportunities and spaces count in favour of the ‘democratic quality’ of such a political order, even in the absence of institutionalized mechanisms of electoral accountability. Instead, it seems that a cluster of features must be in place, each at least to some minimum extent, for a political order to be recognizably democratic at all.

But what are we to make of the democratic principle of ‘one person-one vote’ in a political order with sub-units with populations drastically different in number (Neyer)? I submit that a concern to prevent non-domination may require departures from one-person-one-vote for small groups—such as citizens of small states in the EU—who risk losing out in all decisions decided by majority vote. If so, the decisions about how to allocate voting weights must consider the likely constellations and blocks in different issue areas, in order to remain respectful of the political equality of each person (Føllesdal 1998a, Føllesdal 1997).
 
4. Human rights
A final common theme in several contributions concern the justification and roles of human rights (Everson, Müller, Neyer, Kumm, and others). Critics have accused Europe of several flaws with regard to its human rights policies. Firstly, the human rights protections within the EU are said to be too weak, or at least not visible enough. The treaty basis and substantive human rights policies of the EU has often been accused of being patchy, even inconsistent (Alston, Bustelo, and Heenan 1999). One cause of the uneven development is surely that the EU started out as a common market, and only slowly expanded its remit. But this is neither a sufficient explanation nor a satisfactory justification. The Charter of Fundamental Rights alleviates this concern, as will the possible ratification by the EU of the European Convention on Human Rights (ECHR), declared in the Lisbon Treaty. One very important challenge both for the EU and for the European Court on Human Rights will surely be conflicts of interpretation between that court and the EU’s European Court of Justice, both about the Charter and about the ECHR. Some insist that where there are conflicts, the meaning and scope of those rights shall be the same. But whose interpretation will be decisive, and the power play and procedures to determine this, remains to be discovered.

Secondly, critics accuse the EU of double standards between its internal and external human rights policies: between how the human rights of EU residents are secured, and how human rights affect EU foreign policies in a broad sense—including how they are used in the Copenhagen Criteria to govern admittance to the EU. Professors Alston and Weiler have argued for a unified approach which embraces both dimensions of human rights (Alston and Weiler 1999). In response, I submit that while the EU does need a consistent set of human rights policies, we may accept stricter standards against member states than against other states, yet be more restrictive concerning the appropriate kinds of intervention into member states to correct violations. Thus a uniform policy is not required. This is due in part to the different roles of human rights constraints for ‘internal’ and ‘external’ purposes, and the different risks involved in mistaken assessments of human rights violations. But the practical challenges remain, of how these human rights can best inform and constrain the institutions and policies of the Union so as to ensure long term compliance with fundamental principles of legitimacy—both internally and externally. If this complex political order is to deserve compliance and support by its citizens and member states,—especially from minorities –which all Union citizens are—the EU must have well developed policies to monitor and protect against suspected human rights violations committed also by Union bodies (Føllesdal 2006a, 2006c).

Within unitary states, human rights constraints have traditionally been regarded as constraints on central authorities to protect individuals’ vital interests against standard social risks. Within a multilevel political order, other risks emerge, such as abuse of power by sub-unit authorities and non-state actors such as corporations, or by the centre against local authorities. What new roles should human rights play—and what reasons might there be to hold that all of these regulations merit the label ‘human rights’ (Føllesdal 2006b)?

These questions prompt us to consider again the grounds for human rights as regulations on legitimate modes of governance, within states and by non-state authorities. (Cf. contributions by Everson and others in this volume).

The contributions of this volume and others underscore that the European Union and other non-state political orders require and merit critical scrutiny. At the same time, they tempt us to scrutinize received standards of normative legitimacy, such as democratic ideals and human rights standards. What reasons do we have to value these standards,—within the nation state and beyond? How must they be transformed in order to be brought to bear on these new, non-state political orders? One urgent social function of democracy and human rights remain, though both the standards and their objects are transformed: we need to be able to determine whether the subjects―and often citizens—have a moral obligation to obey the authorities and institutions, and whether non-members have a moral obligation to recognize these political structures within a normatively legitimate international and global order.

