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 The legitimacy of international human rights review: The Case of the European Court of Human Rights 
Abstract: 
The paper considers how normative requirements may best be brought to bear on institutional design. The argument focuses on some of the principled objections against the practice of international judicial review of human rights, in particular the European Court of Human Rights (ECtHR). Of particular concern is whether this practice violates the commitment to political equality expressed by majority rule, and whether it assumes a problematic conception of human nature. Jeremy Waldron, Richard Bellamy and others have argued thus, from quite plausible normative premises. In response, this paper makes three main points. It firstly lays out one way to bring normative requirements to bear on institutional design which stands in some contrast to that of Waldron. Central to this liberal contractualism is a particular ‘institutionalist’ approach, and a concern for trust-building institutions among individuals who are ‘contingent compliers’ with a sense of justice. This allows for international judicial review that avoids the criticisms raised. Secondly, this position illuminates some weaknesses of the criticisms’ attempts to assess institutions. Thirdly, liberal contractualism identifies some other weak spots in the case for international human rights review as hitherto made. 
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Introduction
The literature concerning judicial review reveals a long list of misgivings of such constraints on domestic democratic decision-making. An earlier version of this paper was presented at a workshop on “Human Rights: Normative Requirements and Institutional Constraints,” co-hosted by the Centre for the Study of Mind in Nature, and the Norwegian Centre for Human Rights, both at the University of Oslo. I am indebted to the participants and these two institutions. The Edmond J. Safra Center for Ethics, the Mossavar-Rahmani Center for Business & Government at the Kennedy School and Currier House, all at Harvard University, provided excellent working conditions for some of this research. An anonymous reviewer for the journal provided very constructive observations and criticisms for which I am grateful. Of concern here are some of the principled objections against the practice of international judicial review of human rights, using the European Court of Human Rights (ECtHR) as a suitable case. This court monitors the European Convention on Human Rights (ECHR), and is among the most powerful treaty based courts. Still, the ECtHR respects States’ discretion in the form of a ‘Margin of Appreciation.’ And it exercises what is sometimes referred to as ‘weak’ review. That is: the ECtHR can find a law or its application to be incompatible with the ECHR, but this does not directly affect the validity of that law in the domestic legal system. cf. �å\12\00”\5CÃwˆ Áwÿÿÿÿ8\00\01\00Î\10\00\00RC:\5CDocuments and Settings\5Candreasfloc\5CDesktop\5CTo-From Memory Stick\5CAF-Main-PC5.pdt\15Bernhardt 1994 #44080\01\02\00\09\00àà\00\00\00¿H\00H7\14\00\14\00\00\00\01\00\00\00\00\00\00\00\00\00\00\00\10\00\00\00\00\00\00\00\0C\00\00\00\00\00\00ºI_ÈXÈ\00\01\00\00\00\01\00\00\00\00\00\00\00tò\12\000¬W\00ÿÿÿÿ Bernhardt 1994, 297 Nor does the ECtHR replace such laws with one of its own making, as some forms of ‘strong’ judicial review would.
When we ask about the normative legitimacy of such laws, treaties and bodies, different theories will approach the matter quite different. The presentation of objections to such international review and responses to them show the implications of different ways to bring normative requirements to bear on institutions. To bring this out, the focus is on two main concerns. Such review seems to violate the commitment to political equality expressed by majority rule, and it is thought to rely on a problematic, predatory conception of human nature. Jeremy Waldron, Richard Bellamy and others have argued these concerns, often from quite plausible normative premises concerning individual’s sense of justice and the need to avoid domination. Section 1 presents these criticisms. Section 2 then sketches an alternative way to bring normative requirements to bear on institutional design – Liberal Contractualism - which stands in some contrast especially to that of Waldron. Three main features are laid out, to bring out weaknesses in how Waldron and Bellamy use their normative premises to assess a practice or an institution. Central to this liberal contractualism is a particular institutionalist approach, and a concern for trust-building institutions among individuals who are ‘contingent compliers’ with a sense of justice. This account is somewhat more friendly disposed toward international judicial review of human rights, at least in principle. Section 3 then considers the criticisms, and illuminates some weaknesses of the criticisms’ attempts to assess institutions. Section 4 concludes by identifying some of the weak spots in the case for international human rights review as hitherto made. 
Criticisms
Several critics have offered at least five profound and thought provoking objections against domestic judicial review – arguments that would also hold for international review. 
Jeremy Waldron has often questioned both the diagnosis that would necessitate judicial review, and the efficacy of this remedy. Judicial review conflicts in several ways with the grounds for citizens’ political obligation to majoritarian representative legislature. He is particularly concerned that institutions must respect the fact of deep conflict among citizens on substantive issues, and citizens’ commitment to find and abide by a common decision even though any such decision will be sub-optimal for many of them Waldron 1999 Waldron, J. (1999). Deliberation, disagreement and voting. Deliberative democracy and human rights. H. H. Koh and R. C. Slye.
	, Waldron, J. (1999). The dignity of legislation. Cambridge, Cambridge University Press.
	, 104.. 
Firstly, two objections that stem from an ideal of Political Equality. Waldron holds that only unconstrained majority rule among elected parliamentarians majority treats all citizens as political equals. Human rights constraints based judicial review of legislation, on the other hand, violate citizens’ equal dignity. This is because Waldron regards the legislature as the institutional embodiment of the will of the people: "it is where responsible representatives of the people engage in what they would probably describe as the self-government of the society. Waldron 1999, 44.
 Any constraint on these legislators, e.g. in the form of judicial review, “amounts pro tanto to a refusal of self-government.” Waldron, J. (2000). Law and disagreement. Oxford, Oxford University Press.
	, 264.
 Both his defense of the legislature and his critique of courts merit attention.
One basis of his respect for the legislature is broadly Lockean. A legislature, 
through something like electoral accountability, embodies the spirit of self-government, a body in which we can discern the manifest footprints of our own original consent. Waldron 2000 Ibid.
	, 309.
 
This ‘original consent’ within a Lockean state of nature without institutions may well be hypothetical: 
Briefly, one would have to show that the system of majoritarian voting – or the constitutional basis on which it was set up – commanded or ought to command the unanimous consent of those legitimately subject to the political power in question. Waldron 2000, 234, fn 7.

Waldron’s standard to assess social institutions thus uses a baseline where individuals are equals, and where the absence of institutions means that their interests are not well served. 
On Waldron’s view the normatively normal function of the legislature is to make, revise, reform and improve laws unrestrained. Waldron 1993, 27. Why should legislatures be unconstrained? That is: why would parties in a state of nature only agree to transfer their legislative power without limits? 
The first objection is against the Power of Judges. Whoever is empowered to uphold such constraints enjoys more political power than other citizens, in violation of political equality in the state of nature. In particular, there are great risks that unelected judges of a review court will abuse their discretionary powers, since they are independent – i.e. beyond the control of accountable politicians.
The second objection to constraints on legislatures is Skewed Outcomes. Any substantive constraints will favor the interests of some over others, inconsistent with their standing as equals who after all have deep disagreements among them as to values and preferences.
A third objection concerns the Role of the State. Entrenchment of certain rights over others skews not only each conflict, but also the public political culture. In particular, Richard Bellamy worries that the focus on ‘negative’ social and political rights found in many human rights conventions – this would include the ECHR. This limited focus enforces the – arguably mistaken – view that the paramount tasks of the state are limited to safeguard these rights, rather than also promote economic and social interests that citizens have. Bellamy, R. (2001). Constitutive citizenship versus constitutional rights: Republican reflections on the EU Charter and the Human Rights act. Skeptical essays on human rights. T. Campbell, K. D. Ewing and A. Tomkins. Oxford, Oxford University Press: 15-40.
	
A fourth objection is that judicial review rests on a Mistaken Conception of the Person. Judicial review is said to assume a fundamentally adversarial relationship between the individual and her state: minorities face risks because legislators are perceived as predatory. This conception of human nature is at odds with the fundamental premises of democratic rule, argues Waldron. The moral justification of democratically elected parliaments is that people are essentially bearers of rights with a sense of justice and commitment to the common good. Waldron, J. (2000). Law and disagreement. Oxford, Oxford University Press.
	, 222. The risk of majority tyranny is thus limited in a democracy, since the majority will adjust their judgment by sense of justice.
A fifth objection is that judicial review itself damages the requisite Public Political Culture. When some rights are entrenched and enforced by courts, this tends to distort the proper relationship among citizens and their conception of each other. Instead of courts solving conflicts, Richard Bellamy argues that the political institutions should allow perpetual contestation about interests, rights and policies, within institutions that foster civic virtues. Bellamy, R. (1999). Liberalism and pluralism. London, Routledge.
	, 135; Bellamy, R. (2007). Political Constitutionalism: A republican defense of the constitutionality of democracy. Cambridge, Cambridge University Press.
	.
 This version of Republicanism regrets the losses incurred when ‘legal constitutionalism’ with judicial review replaces ‘political constitutionalism’ which Bellamy favours: a society with ‘ordinary’ democratic contestation, civility and “fair and reciprocal compromise, in which all give and take” Bellamy 1999, 208. Judicial review leads to an unfortunate focus on rights and adversarial mechanisms of conflict resolution.
These objections surely point to weaknesses of some defenses of judicial review, but are not devastating for all justificatory strategies.
Some Features of Liberal Contractualism
The following Liberal Contractualist account is within the social contract tradition of political philosophy in the broad sense. Liberal Contractualism holds that the inescapable use of public force by means of institutions must be defensible to all those who uphold them, as political equals. Such a defense is required if citizens have a political obligation – that is, a moral duty to abide by the rules and commands of this political order. Rawls 1971, Scanlon 1998, Barry 1989.
 At such a level of generality, this account would seem to count as liberal also in Jeremy Waldron’s sense: 
The thesis that I want to say is fundamentally  liberal is this: a social and political  order is illegitimate unless it is rooted in the consent of all those who have to live under it; the consent or agreement of these people is a condition of its being morally permissible to enforce that order against them. Waldron 1987, 140 my emphasis.
 
Yet Liberal Contractualism does not support these philosophical objections to international judicial review of human rights constraints. For similar arguments, cf. Pettit, P. (2000). Democracy: Electoral and Contestatory. Designing Democratic Institutions. I. Shapiro and S. Macedo. New York, New York University Press: ?
	, Fabre 2000. One way to bring out the difference with Waldron is to consider the different roles of consent and the social contract.
One familiar way to specify the vague requirement of ‘defensibility’ is a version of the social contract. Social institutions must satisfy principles of legitimacy that no subjects would have good reason to reject, given that they have a sense of justice.The persons we must defend these practices to are ‘contingent compliers,’ motivated by what John Rawls called a ‘duty of justice’: to “comply with fair practices that exist and apply to them when they believe that the relevant others likewise do their part.” Rawls, J. (1971). A theory of justice. Cambridge, Mass., Harvard University Press.
	 John Rawls might be thought to overlook some of the challenges that arise among such contingent compliers. He assumed that citizens not only have a ‘normally effective sense of justice,’ but that they know of each other that they are so motivated. Then there would not seem to be a need for institutions that secure general compliance. However, this would be a mistake. Indeed, part of the case for judicial review draws on the concern to have such institutions among citizens who are ‘contingent compliers.’ 
Firstly, I submit that some institutions may be necessary to ensure that Rawls’ premise holds: they may be required to provide public knowledge that citizens – or most of them – are indeed contingent compliers with a sense of justice. Secondly, such citizens face particular, complex assurance problems, - even when they know that all are contingent compliers. Consider that institutions must satisfy two conditions if general compliance among contingent compliers is to be stable. Firstly, the institutions must be normatively legitimate by some defensible set of principles of legitimacy. Secondly, citizens must also have reason to trust in the future compliance of other citizens and authorities with such fair institutions. Otherwise, even a group of persons known to be contingent compliers will have no reason to comply; rather, they will prefer to not comply unless institutions provide such assurance.
So the set of social institutions as a whole should not only protect and further the best interests of the public, but the citizenry should have good reasons to trust the institutions and authorities within them to carry out this task. The latter condition requires institutions that promote trustworthiness. I venture that democratic rule, combined with constraints on legislatures in the form of judicial review, may provide important forms of such assurance. Note that Waldron makes a similar point in noting the limited role and value of rights: 
[T]he structure of rights is not constitutive of social life, but instead [is] to be understood as a position of fallback and security in case other constituent elements of social relations ever come apart. Waldron 1988, .


The set of institutions must be assessed in part with an eye to how well they are able to provide assurance of general compliance, and hence promote long terms stability – including future general compliance. We must therefore apply a long time perspective, and consider the preference formation these institutions will induce in citizens. 
Three important differences from Waldron’s argument merit brief mention.
1) The role of consent in Liberal Contractualism is quite limited. Appeals to a ‘hypothetical’ consent helps bring the vague requirement of ‘justifiability’ or ‘nonrejectability’ to bear, as a reminder that standards of legitimacy must be defended and ranked solely by consideration of their impact on individuals’ interests. Such impacts might be measured in terms of basic capabilities, social primary goods, non domination, or some other index. But consent has no further fundamental role on this account. 
This is of course not to deny that individuals may bind themselves by consent under certain conditions. However, such acts of binding consent do not include acts of voting. The reasons we have for valuing democratically accountable legislatures is not that we actually ‘consent’ through an act of voting, but rather that democratic competition and contestation for political power is better than alternative institutions to ensure that authorities remain responsive to citizens’ best interests, and that such political influence is itself of great interest to individuals and should thus be distributed equally. Thus, Liberal Contractualism agrees with Bellamy and the Republican tradition, that one important interest that institutions should secure for all individuals is non-domination: to not be subject to the arbitrary will of any others.
2) Liberal Contractualism denies that any single pre-institutional state of nature or any institution can claim a privileged normative status, for instance because of binding consent. In particular, no constituent assembly, parliament, international human rights court, nor any other institution can plausibly be regarded as the repository of individuals’ authority, transferred by hypothetical or actual consent from inhabitants of a state of nature. Instead, it is the whole set of decision-making institutions of a political order that must be assessed and defended in terms of how well they meet the appropriate principles of legitimacy.  This challenges Waldron’s account. Note that it also questions the normative legitimacy of international human rights norms: any existing, ratified international human rights convention or its treaty organ are parts of institutions that themselves must be assessed by normative standards. In particular, the issue is whether such norms and bodies have a normatively valid claim to constrain domestic, democratic legislation. Such assessments must in part draw on empirical research about the impact of such conventions.
3) Liberal Contractualism agrees with Waldron that the assessment of sets of institutions must be comparative. But the proper subject of comparison is not circumstances in the absence of institutions, but the best alternative institutions for binding collective action. Cf. Shapiro 2001, Follesdal, A. and T. Pogge (2005). Introduction. Real World Justice: Grounds, Principles, Human Rights Standards and Institutions. A. Follesdal and T. Pogge. Doordrecht, Springer: 1-19.
	This volume discusses principles of global justice, their normative grounds, and the social institutions they require. John Rawls’s classic A Theory of Justice firmly established social institutions as a separate 
domain of moral assessment, associated with the terms justice and social justice. The concept of global justice breaks down the traditional separation of intranational and international relations and extends institutional moral analysis to the whole field. 
In the traditional framework, we generally bear no responsibility for the violence and poverty inflicted upon 
foreigners within the black box of their own state. The new philosophical framework, associated with the expression “global justice,” may not be so comfortable. Central to this framework is the causal impact of the design of the global institutional order upon the conditions under which human beings worldwide are living. 
Within this general global-justice approach, distinct conceptions of global justice will differ in the specific criteria of global justice they propose. But such criteria will coincide in their emphasis on the question of how well our global institutional order is doing, compared to its feasible alternatives, in regard to the fundamental human interests that matter from a moral point of view. Extending institutional moral analysis beyond the state, this question focuses attention on how the massive incidence of extreme poverty and violence in the world today might be reduced not merely through better government behavior, internally and internationally, but also, and much more effectively, through global institutional reforms that would, among other things, elevate such government behavior by modifying the options governments have and the incentives they face.. 
 In the case at hand, the comparison would be of democratic legislatures with and without international judicial review of human rights.  The best such case for international bodies that review proposed legislation for human rights violations is that such actors may provide citizens and foreigners much needed assurance. With such review, those who fear that they will regularly be outvoted can be somewhat more certain that the majority will not subject them to undue domination, risks of unfortunate deliberations, or incompetence. So these safeguards reduce the suspicion that those in power will ignore their sense of justice, with untoward effects on minorities. 
The major normative issue is then whether the benefits of such review bodies provide benefits to some, without imposing burdens of similar weight or urgency on others – compared to majoritarian democratic arrangements without such review.
Criticisms Reconsidered
We now consider the five criticisms in turn.
Are human rights constraints on legislatures incompatible with the political equality of each citizen? There are two cases: citizens relative to judges, and of those in the majority whose interests are set aside in favour of the minority who lost out in the legislative proceedings. The main response to both worries is that even though such rights will appear to favour the judgments of judges and those in the minority over the judgments of majorities, such mechanisms of rights protection are still better than the alternatives. These mechanisms are necessary to protect and promote the best interests of all, and to provide public assurance thereof. Consider the concern that the majority is granted lesser influence than a minority. This seems an unsubstantiated worry. Under majoritarian decision making it is not correct that their vital interests are not accorded equal respect, but rather: it is more likely that a minority will have to invoke their rights, and thus the outcomes of court decisions will tend to be skewed in their favour compared to decisions without review. This would typically benefit religious, ethnic or other minorities. However, it does not follow that their interests are given undue priority in ways that are incompatible with ideals of political equality. Rather, such constraints may simply be a recognition that a majority, regardless of their usually operative sense of justice, may still come to make decisions which fail to ensure sufficient respect for the vital interests of all, contrary to a commitment to political equality. It thus seems that many minorities may have good reason to reject a set of institutions that fail to give them some minimal protections against intentional or accidental misuse of majoritarian procedures in the form of domination. 
The other element of this criticism remains: there is a risk that unelected judges of the court will enjoy unfair power and domination. This is in part a matter of what their task is, how they are selected, and what modes of accountability and sanction they face. We return to several issues peculiar to the ECtHR below. But we may here note a more general point that applies to all forms of weak judicial review where the court does not replace what it deems a flawed law by one of its own making. 
The risk of domination by a court seems in fact to be quite small. A main reason is that the gains and risks of judicial review by a court are different from those of a legislature. Weak judicial review does not replace legislative discussions and decisions. Rather, such review should correct legislatures, so that some objectionable laws are eventually changed. Two types of risks stemming from two sorts of malfunction may occur. ‘False positives’ occur when a court fails to prevent normatively unacceptable legislative acts. Then the vital interests of some segment of the population are arguably violated, the existence of judicial review notwithstanding. The worry about domination by courts would therefore mainly seem to be concerned with the risks of ‘false negatives.’ These cases occur when a court stops normatively unobjectionable legislative acts. It would seem that these latter false negatives are the main form of problematic domination. The extent of domination is then that the legislature must - unnecessarily - revise its legislation to avoid the problems mistakenly characterized as such by the court. This damage is clearly regrettable, but note that the impact of such mistakes is different from the impact of legislation. It is such ‘false negatives’ that must be heeded in the assessment of success and risks of a practice of judicial review contrasted with a practice of legislation without such review.
The third objection is that the focus on ‘negative’ social and political rights is based on, or at least promotes, a mistaken conception of the state. We find such a bias in many human rights conventions – including the European Convention on Human Rights. We can agree that such a normative political theory is flawed. However, there are other more defensible reasons to accept the limited scope of rights in some conventions. Firstly, we must insist that any convention and its treaty bodies must be assessed as part of a whole set of institutions. It is especially important to bear in mind that such rights are not simply normative ideals to be used to assess whether citizens have political obligations to obey their government. Instead, international human rights norms are part of institutions, and action guiding, for particular agents, with particular objectives. This means that such lists of rights and the treaty bodies which monitor and sanction them, carry benefits and risks, as any institutions are wont to. So the narrow set of rights of the ECHR may arguably stem from the particular function of that convention and its Court. It serves to provide international oversight and hence some assurance to citizens and foreigners, that the government does not pursue some normatively illegitimate policies. One reason for the narrow set of rights may thus be that international judicial review for other social and economic rights provide few gains, but some risks, as long as domestic democratic arrangements are secured. 
This account also helps address the fourth objection, that such review assumes that the relationship between the individual and her state is fundamentally problematically adversarial or predatory. To the contrary, I submit that judicial review can be defended as an assurance mechanism among contingent compliers. The strongest case for international judicial review of human rights need not be based on such a predatory premise. Such review is also important as an assurance mechanism because it serves as a safety valve and warning signal in the rare cases that majority rule among virtuous citizens fails. Public knowledge that some political and civil rights, while hotly debated in the media, are protected from majoritarian decision making and monitored by international courts is one valuable form of assurance for minorities who might otherwise have reason to fear simple majority rule. Judicial review thus helps remove any suspicion among citizens with a sense of justice, that power is abused – intentionally or by oversight. And after all, judicial review is a review of democratic contestations, not their substitute. 
The fifth objection concerns the problematic impact on the public political culture. It would be better that the political institutions allow perpetual contestation about interests, rights and policies, among citizens with a well developed sense of justice and with well established civic virtues, including a commitment to fair and reciprocal compromises.  In response, two comments are in order. Firstly, note that the Liberal Contractualist account applies to alternative institutional arrangements, and seeks to compare their strengths and weaknesses. It would agree with Bellamy’s Republicanism that a legitimate state should 
… concentrate on providing a non-dominating environment where citizens can lead secure lives, plan ahead, and live on a basis of mutual respect. Bellamy 1999, 120. 
In such democracies, politics will affect social demands so as to reduce the risk of majority tyranny: 
Power … is dispersed amongst semi-autonomous yet publicised private bodies. In this way, politics shapes rather than being simply shaped by social demands. The danger of majority tyranny reduces in consequence. Rights and minority interests are factored into the democratic process, informing the claims made by participants. The crux lies in the political system motivating a search for mutual accommodation rather than simply getting one's own way. Bellamy 1999 123.
It would seem that Liberal Contractualism would endorse most of these objectives. But the central empirical claims of this Republican alternative set of institutions must be substantiated. How, and by what mechanisms, will the democratic process reliably motivate such mutual accommodation?  Why, for instance, believe that the population will agree to over-represent small groups so that they have a “more than proportionate voting power” Bellamy, R. (1999). Liberalism and pluralism. London, Routledge.
	, 124. – and why believe that this will be necessary, and sufficient, while judicial review is not acceptable? We may all hope that 
“the system operates not by upholding pre-political rights but by encouraging their enactment through civility and a general duty to hear the other side. A political constitutionalism tries to foster the civic virtues rather than economising on them, as liberal constitutionalist schemes generally do. That has seemed too optimistic to some, yet no polity can survive where all are knaves."  Bellamy 1999, 135. 
 
I submit that this version of Republicanism may have little reason to criticize judicial review, at least of the kind performed by ECtHR. Recall that what is at issue here is not whether to economize on civic virtue, or whether the assumption is that all are knaves – Liberal Contractualism assumes neither. Rather, the issue is whether international judicial review, limited to civil and political rights, is required as an additional assurance mechanism, to promote a stable just political order among contingent compliers with a sense of justice – who correctly fear that not all compatriots are fully informed contingent compliers all the time. I would venture that perhaps the ECtHR can provide precisely some of these socializing functions that Bellamy and I agree should be in place.
b) The second observation is that judicial review in general, and the ECtHR in particular, does not replace political, democratic domestic contestation in the ways feared. I submit that neither the political theory sketched, nor the practice of the ECtHR, can be taken to support a view that political contestation can or should be removed from public life. Rather, the role of ECtHR is to ensure that such contestation remains respectful of the equal dignity of all citizens – including those whose views are in permanent minority in legislatures. There is also little reason to fear that the ECtHR will detract from, or strangle, non-judicial modes of conflict resolution. To the contrary, it welcomes Alternative Dispute Resolution, National Ombudsmen, and efforts to come to “Friendly Settlements”. ((Woolf 2005)). And the immediate effect of a ruling by the ECtHR is that the offending state to take ‘general measures’ to prevent new violations. States have wide discretion in finding the requisite means, which may include new or revised legislation, constitutional changes, policy changes or new administrative routines. The effect will often be public and parliamentary discussions about what means are best suited to the local circumstances and least intrusive of legitimate expectations and culture. A change from previous debates, however, will often be a more keen awareness of the legally protected needs of particular groups – whose concerns have previously been overlooked or overheard. This is hardly in conflict with the ideals of democratic deliberation that seeks non-domination. Finally, we must also insist on the pre-emptive role of the ECtHR’s decisions: they serve to shape and frame, rather than stifle, the political debates in parliaments and elsewhere. Awareness among all that deeply dissatisfied citizens may appeal decisions to the ECtHR may well promote the commitment to treat all fairly.
Defenders of the ECtHR and the ECHR may thus, with Robert Burt, hold that 
such judicial review does not extinguish conflict, but helps protect against domination within them – and helps ensure the political participation of all. Burt, R. A. (1992). The Constitution in Conflict. Cambridge, Mass, Belknap Press.
	, cf Shapiro, I. (2001). The state of democratic theory. Political Science: The state of the discipline. I. Katznelson and H. Milner, APSA: 235-65.
	 
Optimists can argue that such judgments promote, rather than destroy, citizens’ motivation to search for mutual accommodation and fair outcomes. I thus submit that the alleged choice between a judicial and a political sense of constitution and of conflict resolution is forced: We need not choose. 

Challenges to international judicial review
These attempts at rebutting some objections to international judicial review of human rights should not be taken to suggest that any such institutional arrangement – including that of the ECtHR – is normatively acceptable or required. The point so far has rather been to show how Liberal Contractualism brings normative requirements to bear on this issue, in contrast to other normative theories that rely on ‘state of nature’ arguments or that do not assess institutional alternatives against each other. And most importantly, these comments have not addressed the important design issues of such review courts.  I close by pointing to some central empirical and normative challenges for those who seek to defend such courts.
The quality of judicial deliberation 
Some question whether the deliberations of courts are better than those of legislatures, with regard to the form of arguments or regarding their deliberative quality. The tendencies of actual debates and decisions in the ECtHR and other courts compared to those in legislatures are indeed a crucial empirical issue. However, I submit that the relevant empirical data must go beyond one particular case, such as the abortion debate in the US and the UK. Waldron, J. (2005). "On judicial review." Dissent.
	. There are at least three reasons to hold this. a) The normative theory I laid out in section 2 seeks to compare institutions and practices, so our concern must be general tendencies rather than single results. A broader set of cases should therefore be explored. 
b) Several institutional factors may legitimately lead courts and parliaments to pursue and weigh different reasons and considerations – such as rights - differently. They include considerations of their different mandates, rules, and cultures.  For instance, legislators may sometimes appropriately reflect the comprehensive set of preferences of those they represent, when majority rule is a plausible decision rule to aggregate preferences. Judges’ discretion, on the other hand, should be limited to interpretation of legal texts. Social pressure and professional socialization may serve to constrain such interpretations, in a variety of ways. Thus we should expect different modes of reasoning from them than of democratically accountable representatives. cf. Moore, M. (2001). "Justifying the Natural Law Theory of Constitutional Interpretation." Fordham Law Review 69: 2087-2117.
	, Ferejohn, J. (2002). "Judicializing politics, politicizing law." Law and Contemporary Problems 65: 41-68.
	. 
c) Since the main disadvantage of weak judicial review are the cases of ‘false negatives,’ we must seek to assess the losses imposed by such cases. This requires firstly some reliable method to identify them. This issue is likely to be very contentious. Secondly, the research must try to determine and assess the burdens on the society – and on the majority in particular - that has to modify its strategies in order to pursue its objectives in other ways than originally thought.
The risks of unaccountable judges
A central worry of ‘countermajoritarianism’ concerns the risk of domination by non-accountable judges over electorially accountable legislatures. Some risks seem even greater for international courts, and especially due to certain aspects of selection of judges and the interpretive practices. These worries should be of concern. For instance, with regard to the ECtHR, some findings indicate that several judges are selected by their government on quite other bases than judicial quality. At the same time, they do seem somewhat insulated from national pressure. Bruinsma, F. J. (2006). Judicial identities in the European Court of Human Rights. Multilevel governance in enforcement and adjudication. A. van Hoek, A. M. Hol, O. Jansen, P. Rijpkema and R. Widdershoven, Intersentia.
	, 29. There are reports of a common judicial culture within the ECtHR. Ibid.
	, 26. and a sense among at least some judges that they put the reputation of the ECtHR itself at risk if they fail to maintain a particular balance. Bruinsma 2005, 11. Thus (some) judges regard themselves as under some informal forms of accountability. Without pursuing the matter further here, I conclude that the concerns about bias and independence are indeed worth taking serious and merit sustained legal sociological research. One important issue to consider is of course that some independence from the majority’s culture within the signatory states is precisely what is sought. And it will be important to check how well domestic judicial review of human rights protects vital interests, even without such international courts.  
	The risks of abuse of judicial power are higher for some treaties, including especially the ECHR, than for many domestic pieces of legislation. One reason is that many treaties are indeterminate, thus the ECHR leaves more discretion to the unaccountable judges and their interpretations. Citizens are left vulnerable to domination by the unchecked values and biases of a few judges who apply what is called ‘dynamic’ interpretation. Defenders of the ECtHR will insist that if we want international judicial review based on treaties in order to secure effective human rights on the ground, the alternatives may be even worse: judges applying outdated norms or ‘original intent’ to current circumstances. Such less ‘activist’ interpretive practices can hardly provide effective protection. Furthermore, defenders will remind us that the ECtHR applies a ‘Margin of Appreciation’ to states. Governments thereby enjoy a measure of discretion, especially on issues where the judges perceive no broad European overlap of values. Finally, this is only ‘weak’ judicial review, the ECtHR leaves it the national authorities to decide how to change domestic policies or laws. 
In response, I submit that these defenses have some merit, but several issues must be addressed carefully. In particular, it remains to be determined whether the dynamic ‘margin of appreciation’ overlaps reasonably well the scope of discretion states need to accommodate local circumstances and expectations, combined with the doctrine of dynamic interpretation, to reliably secures citizens’ best interests. And it is important, on the liberal contractualist view, to provide citizens reasons to trust these authorities. Not only must the judges ensure that justice is done, but the institutions as a whole must also give assurance to citizens so that they can see that justice is indeed done. 
Conclusion
This paper has sought to argue that there are strikingly different implications from different ways to bring normative requirements to bear on institutions. This point was made by considering several objections to international judicial review of human rights, and responses to them. This shows the implications of the institutionalist approach characteristic of, but not unique to, Liberal Contractualism. The discussion also shows some implications of the concern for trust-building institutions among individuals who are ‘contingent compliers,’ with a sense of justice: prepared to comply with institutions and authorities they believe are normatively legitimate – when they have reason to believe that others do their share.
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