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Background about the Norwegian Government Pension Fund 
The Norwegian parliament adopted the Act relating to the Government Pension Fund in 2005, as a continuation of the Petroleum Fund which was established in 1990. The Fund has three sources of income: the return on the Fund's assets, the cash flow from petroleum activities that is transferred from the central government budget and net financial transactions associated with petroleum activities. The transfer of capital from the Fund to the central government budget must be approved by the Norwegian Parliament. 
The Fund is meant to facilitate long term fiscal policies, and help shoulder the future economic burdens invoked by demographic changes combined with declining oil revenues in the future. 
The Ministry of Finance is responsible for the management of the Fund, and has delegated responsibility for the operational management of the Fund's international assets to Norges Bank Investment Management. The capital is invested in non-Norwegian financial instruments (bonds, equities, money market instruments and derivatives), and in 42 developed and emerging equity markets and 31 currencies for fixed income investments. NBIM manages the Fund partly internally and partly by engaging external managers
The market value of the Government Pension Fund (former Petroleum Fund) at 31 December 2005 was NOK 1 399.1 billion (1 216 340 mill USD, 177 635 mill EUR), it yielded a return of 11.1 per cent in 2005.  
More information about the fund on www.nbim.no 

--
The Norwegian Government Pension Fund merits international attention, not only because of its size but also in terms of its mission. On the one hand, the Fund shall ensure that a reasonable portion of the country’s petroleum wealth benefits future generations, so it must generate a sound return in the long term. 
At the same time, the Norwegian Parliament does not want the Fund to contribute unethical acts or omissions, such as violations of fundamental humanitarian principles, serious violations of human rights, gross corruption or severe environmental damage. A Council on Ethics is established to prevent such risk. 
How are these two objectives pursued, and conflicts among them resolved? And what are we to make of such efforts to impose normative constraints on profit-seeking economic activity? The present article explores these issues. Sections 1 and 2 present the ethical constraints and shows how the Council decides. Section 3 then considers whether such actions by large investors can be said to be effective and legitimate responses to the new challenges wrought by economic globalization. Are ethical constraints on investments a plausible response to the reallocation of obligations of governments, companies, NGOs, investors and citizens? Section 4 draws some conclusions. The mandate of the Council on Ethics mainly seeks to avoid complicity in wrong-doing, but its work may also contribute to prevent the wrong-doing by others.
1 About the Council on Ethics of the Norwegian Government Pension Fund (Global)
The Ministry of Finance established Ethical Guidelines for the Fund that entered into force December 2004, on the basis of proposals debated by the Norwegian Parliament. The guidelines are available at http://odin.dep.no/etikkradet/english/guidelines/bn.html 

The guidelines require that the Fund shall exercise its ownership rights based on the UN’s Global Compact and the OECD Guidelines for Corporate Governance and for Multinational Enterprises. The Bank exercises these ownership rights. 
At the same time, the investors’ investment universe is restricted. The Fund shall not invest in certain companies, as identified by a Council on Ethics which recommends companies to be excluded. The mandate of the Council specifies two central tasks. Firstly, it shall recommend ‘negative screening’ of companies that produce weapons that through normal use may violate fundamental humanitarian principles. Secondly, the Council shall recommend exclusion of companies that through their acts or omissions impose an unacceptable risk that the Fund contributes to: 
	Serious or systematic human rights violations, such as murder, torture, deprivation of liberty, forced labour, the worst forms of child labour and other forms of child exploitation 

Serious violations of individuals’ rights in situations of war or conflict
Severe environmental damages 
Gross corruption 
	Other particularly serious violations of fundamental ethical norms
The Council may act on its own initiative or as requested by the Ministry of Finance. 

The Council through its secretariat gathers necessary information as it sees fit to secure satisfactory documentation. Information sources so far have included the companies’ own web-sites, Jane’s Information Group, the Norwegian People’s Aid landmine division, Human Rights Watch’s Arms Division, the International Campaign to Ban Landmines (ICBL), and Norwegian Defence researchers and the Norwegian Ministry of Foreign Affairs.The procedure incorporates an adversarial element in that companies considered for exclusion are contacted by the Bank and allowed to comment on the proposed recommendation before the Council makes its final decision. 
All recommendations have so far been heeded by the Ministry of Finance, which in turn has instructed the Norwegian Central Bank to exclude the specified companies within two months before decisions are made public. As of January 2006 15 companies have been excluded.
It is important to note that the mandate, the recommendations and their grounds are publicly available at the Council web site http://www.etikkradet.no.
2 How the Council on Ethics implements the standards
The interpretations required to implement these guidelines merit some comments. Consider the negative screening of companies that contribute to produce production of weapons that violate fundamental humanitarian principles. The debate in Parliament made clear that companies should be excluded that “develop and produce key components to nuclear weapons”. Such “development and production” is taken to go beyond the actual production of nuclear warheads, to also include missiles that carry these warheads, testing and maintaining them.
Similarly, Parliament made clear that cluster weapons are to be excluded. One reason may be that these weapons do not distinguish sufficiently between military and civilian goals during – and especially after – an attack, in violation of fundamental humanitarian principles. The Council recommended to exclude companies that produce key components, such as the canisters and guide mechanisms, and the ‘bomblets’ themselves. Similar argument lay behind exclusion of companies involved in production of some other weapons, such as anti-personell mines.

The Council also recommended that the Fund not invest in Kerr-McGee Corporation, due to its contract with the governmental Moroccan oil company ONAREP to explore for oil off shore Western Sahara. The concern of the Council here is whether investment in the company puts the Fund at risk to contribute to future acts or omissions that would violate fundamental ethical norms. The reason is that Moroccan authorities claim sovereignty over this area in disagreement with the UN, which as of 1963 established Western Sahara as a Non-Self-Governing Territory under the UN Charter. The Norwegian official position is that no governmental agency should act so as to prejudice the peace efforts by the UN. The Council found that Kerr-McGee contributes to the aim of Morocco to exploit natural resources in the area, which could be in violation of international law, including the UN Charter and the Convention on the Law of the Sea.

In contrast, the Council has not found that the Fund’s investments in Total violate the guidelines on account of its operations in Burma. Total stands accused of complicity in past human rights violations when a gas pipeline was constructed in 1995-1998, and ongoing complicity since Total now generate revenues for the Burma regime. The Council Mandate holds that it is only future risk for violations of the guidelines that should lead to exclusion, so past violations are irrelevant - except as indication of likely breaches in the future. The Council laid out several conditions that must be satisfied for a company to be held complicit in present human rights violations:
	there must be a linkage between the company’s activities and the relevant human rights violations.  

violations must be perpetrated in order to secure the company’s interests.
the company must have contributed to the violations, or be aware of the violations yet refrain from attempts to prevent them. 
	The violations must be ongoing, or there must be an unacceptable risk that they will occur in the future, as for instance established by past conduct.
The Council did not find that all these conditions were met in the case of Total in Burma.
3 Are Ethical Guidelines and other forms of Corporate Social Responsibility Effective? 
Citizens and organisations who urge Corporate Social Responsibility (CSR) are often criticized because such efforts are said to be ineffective or even counterproductive. 
To illustrate: objectionable company practices typically impose hardship on the local population, or exploit and violate workers basic rights by using child labor. Yet some harsh forms of child labor, while an evil, may thus regrettably be the least bad alternative, and their eradication is beyond the power of any individual company or investor. The OECD guidelines call on companies to ‘contribute to the effective abolition of child labour (IV). Yet individual companies have limited impact, and can hardly be expected to do more than refrain from child labour themselves. If such a ‘socially responsible’ company was to exit from a problematic situation this may incur several unfortunate effects. Less scrupulous companies may move in and continue abuse – perhaps even at a harsher level. On the other hand, if no other employer moves in, the workers may be even worse off, facing unemployment or prostitution. Oxfam has thus found that anti-child labor policies in Bangladesh did not benefit the children.

A further difficulty with CSR and ethical guidelines in particular is that different conceptions of these instruments conflict with regard to what substantive responsibilities or norms CSR and guidelines should address, and the appropriate roles of business, NGOs and governments to secure compliance, monitoring and enforcement. For instance, critics of voluntary codes argue that they are too weak, unmonitored and nonbinding.

Globalisation is sometimes said to require us to reconsider the division of moral labour between the various collective agents involved in global governance of markets: companies, along with states, intergovernmental bodies such as the UN, NGOs and individuals. 
As with most slogans, claims about the extent and impact of globalization are vague, perhaps essentially contested, and often dubitable as general statement. For our purposes, globalization is the fact that actions and practices systematically affect others across territorial borders. In a historical vein, such global perspectives on economic affairs are not new. Diogenes (412-323 BC) refused to pay local taxes, on the grounds that he was “a citizen of the world”. Arguing more convincingly, more than two hundred years ago, the great economist and moral philosopher Adam Smith observed in An Inquiry into the Nature and Cause of the Wealth of Nations that: 
A merchant, it has been said very properly, is not necessarily the citizen of any particular country. It is in a great measure indifferent to him from what place he carries on his trade, and a very trifling disgust will make him remove his capital, and together with it all the industry which it supports, from one country to another
Both global mobility and cosmopolitan ethics have developed since Diogenes and Adam Smith. The digital economy contributes to shift control from domestic governments to globally integrated financial markets and multinational enterprises, which in turn impacts on governments' perceived policy options. The traditional instruments of the state, acting singly, have lost relevance – consider taxation, final legal adjudication, and regulation. Sometimes states seek to regain influence by international regulations, e.g. within the European Union. In other cases governments are led to compete for mobile capital and multinationals - leading, some fear, to a race to the bottom regarding wages, health, and safety standards. 
The increased cross-territorial impact of international business, combined with the reduced capacities of governments and civil society indicate why international business may stand in need of justification in ways that domestic business need not. We must rethink the distribution of responsibilities that traditionally have justified business and consumer practices in the domestic setting. 
Adam Smith famously argued that under certain conditions even self-motivated market agents will freely exchange goods in such ways that some will be better off without rendering any one worse off. Self interested actors operating in markets can be morally legitimate, but only when the state maintains just ‘rules of the game’, and only as long as the state ensures a “fair” distribution of the traded benefits over time. Bargaining power must not be skewed inappropriately over time, but leave all parties with acceptable ranges of options. Under conditions such as those, self-interested market actors also serve the common good - in the utilitarian version he conceived it. 
Such defenses rely on an elaborate distribution of social responsibility between what we may re-label business, government, NGOs, and civil society. Proponents of free markets have hailed Adam Smith, ignoring that he argued for severe constraints on the market. Smith himself insisted that governments not only must regulate the market and correct market failures, but that they must be supplemented. 
Elaborating on this defense, we may say that businesses are permitted to focus on value creation within constraints set by governments and as long as other agents secure other important societal functions such as redistribution, socialization to concern for others, and scrutiny of governments and business. 
The defense fails under globalization, which demolishes this distribution of responsibilities, when third parties are affected; when re-distributive tasks go unmet, or when some firms abuse the rules. In such cases, businesses and consumers must rethink whether they can be excused from responsibilities beyond value creation in their self interest. In particular, governments appear unable or unwilling to secure a high economic floor and safe working environments for workers in the global economy. The roles are no longer simply that states are policy maker and companies are policy takers. Individual states are policy peddlers, and companies are, if not policy makers, at least vocal policy shoppers.
These changes in the options and capacities of business and domestic governments weaken businesses' and global investors’ license to pursue profits unbridled. If global markets are to be normatively justified, the responsibilities for re-distribution and prevention of harm must be borne by other agents than the state – possibly corporations, civil society and consumers. Ethical guidelines and other forms of Corporate Social Responsibility may be best interpreted and assessed in this light.

There are at least three different uses of ethical criteria and other forms of CSR, each with their own objectives and justifications. 
Firstly, such disinvestment, boycotts etc may be expressive of own values. Harking back to Immanuel Kant, boycotts and other modes of non-cooperation have been regarded as a way to disassociate oneself from what is regarded as evil acts and practices. To remove the causal chain between one’s own acts and the immoral outcomes ensures that evil does not come about through one’s own agency. Such conceptions of responsibility may be criticized as moral self indulgence, or impossible for global investors operating within a global economic regime. Yet this justification also avoids some of the standard criticisms of ineffectiveness, since the objective is not to prevent suffering, but to remove the agents’ moral responsibility for it. 
A second conception of ethical criteria regards them as self-imposed constraints on company practices. The UN Global Compact partly serves this role. There may be many reasons for companies’ decisions, including fears of consumer sanctions, or inability to attract the best employees – or a fear that unless voluntary codes are agreed to, governments will impose more stringent codes. Such voluntary approaches may well contribute to the socialisation Adam Smith required, and foster learning, trust and the development of better practices that will be supported over time (cf. Fung, O'Rourke, and Sabel 2001). And if enough companies participate they may prevent human rights violations – even under ‘partial compliance’, if few enough non-signatories fail to comply. On the other hand, such voluntary agreements may be criticized on several grounds, ranging from their anemic content owing to a market for cheap nonmonitorable standards, to the real risks for compliers incurred by noncompliance by the rest (Human Rights Watch 2000; Kamminga 1999). If unscrupulous competitors rush in where more honorable companies fear to tread, the costs may be high for honourable companies, while the oppressed only experience a change of oppressor. 
A third conception of ethical criteria may be as a supplement and support for global regulations. On this view CSR and ethical standards are important components of regimes that may in time promote human rights, environment and other worthy goals, but these measures cannot and should not replace efforts at establishing binding regulation. CSR and ethical guidelines may over time move companies to favour public regulation and capacity-building. This would seem to be the position of the European Parliament when it suggested the European Monitoring Platform in 1999. This platform explores common European guidelines, uses public hearings to illuminate good and bad practices, and will use aid and other public finances as sanctions. Likewise, some might hope that the UN Human Rights Sub-Commission’s Draft Principles for Business at some point becomes a sanctionable code. 
The aims of such guidelines may include
	Standard setting, voluntary and obligatory

Shifts in the expected payoffs for companies considering policies that violate such standards 
	To counteract governments’ incentives to lower standards to attract business

Such CSR could help shift the expectations of both MNEs and governments toward an international basic order that secures the Universal Declaration Art. 28:
Everyone is entitled to a social and international order in which the rights and freedoms set forth in this Declaration can be fully realized.
4 The Council: Ineffective?
We can now return to assess whether the Fund and the Council’s efforts at implementing ethical standards are ineffective. The cursory overview of these three conceptions supports a less pessimistic view. 
Firstly, the mandate of the Council is clearly a version of an Expressive conception, in that it primarily seeks to avoid complicity of the Fund with morally problematic business practices. Effectiveness on this score is centrally an issue of whether the Council’s understanding of ‘complicity’ is reasonable, e.g. in accordance with current trends in international law, for instance as expressed in the UNOCAL decision, or in accordance with scholars’ consensus. Also, such effectiveness requires that the Council succeeds in identifying the companies involved in violations. Continued environmental degradation and human rights violations do not contradict this objective, as long as the violations occur by other hands.
Secondly, the Council may also contribute to the two other conceptions of guidelines and CSR. The particular set of norms are operationalized, applied and monitored by the Council in public, reasoned ways that include adversarial components. These procedures may reduce the risk of partial compliance, at least in that they identify violators and exclude them from the Fund. The Council may also foster consensus on these norms by companies, NGOs and other investors alike, by showing that they can be operationalized and have teeth. Such transparent standard-setting and monitoring are crucial for the development of international or transnational regimes. 
If the Council is to have such impacts, some crucial conditions must be in place. The substantive norms must enjoy wide spread acceptance – as is the case with the standards of the Mandate. The operationalizations and quasi-judicial judgments must also be convincing. It remains to be seen whether the Council on Ethics will indeed have such effects. Be that as it may, the Council does seek to work in ways that are conducive to these objectives, both by drawing on UN standards where applicable, and by making the grounds for its recommendations public.




