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Introduction: The double duty of 'democracy'
Introduction The double duty of 'democracy'When it is said that the European Union has suffered from a democratic deficit, the term 'democracy' is used to lament several separate lacunas. The aim of the present paper is to explore the relations between two of the senses in which 'democracy' is said to have been missing in the European Union.
Democracy as Legitimacy: Institutions, as all other rules that regulate behaviour, should be legitimate in several senses. We are only morally obligated to obey normatively legitimate institutions. That is: they must be justifiable to the 'demos', to all affected parties. Normative legitimacy requires a presentation and justification of such principles of legitimacy for the European Union, as well as transparency of its institutions. Only then can the public assess whether principles of legitimacy are satisfied. At present, we have neither such a theory of justice, nor the requisite transparency. These flaws are in part due to the lack of a constitutional dimension to the institutions of the European Union. There is no explicit presentation and systematic defence of the de facto constitutive rules, rules of mechanisms, and purposes of the European Union (Castiglione 1995, 62-63)Castiglione, Dario1995Contracts and constitutions4430. Insofar as these institutions are deficient in this respect, they lack the requisite moral authority and might not deserve the support of the populations. As a first step towards increased legitimacy, many (including the European Council and the IGC 1996 Reflection Group) recommended that there should be more transparency regarding the work of European Union bodies. The Amsterdam Treaty takes steps in this direction by requiring timely information to national parliaments, and allowing them six weeks for debates before legislative proposals are placed on the Council agenda. More drastic suggestions, not adopted, included a European Constitution explicitly established and recognised as such, and procedures for holding Council members accountable for their votes.

Democracy as Majority Rule: 'Democracy' is also used to describe the decision procedures of institutions whereby the preference of the majority of the electorate determines the result (Dahl 1989Dahl, Robert1989Democracy and its Critics4449, ch. 10, 11). The democratic deficit of the European Union sometimes refers to this notion of democracy. There is a
gap between the powers transferred to the Community level and the control of the elected Parliament over them, a gap filled by national civil servants operating as European experts or as members of regulation and management committees, and to some extent by organised lobbies, mainly representing business. (Williams 1991, 162Williams, Shirley1991Sovereignty and Accountability in 4493).
Suggestions abound that the institutions should be changed to increase the role of majority rule as a central structure for citizen participation (Christiansen, this volume, provides helpful overviews of the problems and suggestions, and see Nentwich, this volume, for alternative opportunity structures for participation). The Amsterdam Treaty introduces some changes which reduce the democratic deficit. It increases the power of directly elected representatives in the European Parliament, moving towards a system of bicameral parliamentary democracy -- possibly leading to codecision with the Council as the standard procedure (Nentwich and Falkner 1997). Furthermore, the treaty increases the use of qualified majority voting among the government representatives in the Council of Ministers. These changes highlight some of the central topics of a normative political theory for the European Union: the legitimate significance of states; the proper scope and application of the Principle of Subsidiarity; and the content of "vital national interests" or "important and stated reasons of national policy" which protects a domain of domestic sovereignty from outside intervention, originating with the 1969 Luxembourg Compromise and reemerging in the Amsterdam Treaty.
These two senses of democracy are related in several interesting ways. The lack of specific majoritarian decision procedures can be lamented only from the perspective of a sound political theory of legitimacy. Only then can we understand why such majority rule is appropriate for certain kinds of decision in the first place. Secondly, contractualist theories of normative legitimacy appeal to consent by all affected parties, thus reminiscent of democratic elections. Considerations of possible consent bring out whether the interests of each are secured well enough by the institutions. Thus "the notion that government must rest on the consent of the governed has become an article of political faith, a conviction that much contemporary political philosophy labours to secure" (Flathman 1993, 528Flathman, Richard E.1993Legitimacy4475). 

However, the precise relations and implications between these two senses of democracy -- of normative legitimacy and of majority rule -- are contested and obscure. A better account of legitimacy must draw on a broader theory of justice for Europe. Such a theory may allow us to understand and judge the case for particular majoritarian mechanisms within the European Union. We need such an account in order to assess the suggestions for institutional changes mentioned above. 
The aim of this paper is to explore these relations from a particular contractualist perspective, addressing some specific issues regarding the relevance of consent, and indicating how this approach frames the practical arguments about institutional reform witnessed in the Amsterdam Treaty and beyond. Section 1 provides a sketch of a Liberal Contractualist theory of normative legitimacy. Section 2 brings this perspective to bear on claims to majoritarian mechanisms, and section 3 considers some contractualist constraints on majority rule. In conclusion I note how the contested ends of the European Union are central to a satisfactory resolution of these issues.

1 A contractualist account of legitimacy
A contractualist account of legitimacy a General structure
General structure The term 'legitimacy' is used in several different, yet interrelated ways (Beetham 1991; Flathman 1993Flathman, Richard E.1993Legitimacy4475; Beetham and Lord in this volumeBeetham, David1991The legitimation of Power4622). Laws and authorities are legally legitimate insofar as they are enacted and exercised in accordance with constitutional rules and appropriate procedures. Laws and authorities are socially legitimate if the subjects actually abide by them. Finally, they are normatively legitimate insofar as they can be justified to the people living under them, and impose a moral duty on them to comply. Normative legitimacy is often taken to be fundamental, but the three senses of legitimacy are related: Legal legitimacy and the rule of law is often regarded as a necessary, though not sufficient condition of normative legitimacy. Sociological legitimacy often requires that the population believe that the institutions are normatively legitimate. Moreover, some normative theories in the discourse ethics tradition hold that the actual acceptance of a normative justification is required for normative legitimacy (Habermas 1979, 200; McCarthy 1994, 46McCarthy, Thomas1994Kantian constructivism and reconst4364)Habermas, Jurgen1979Legitimation problems in the moder4526. Other normative theories, including the contractualist account presented here, recognise that actual acceptance of arguments is important, but insists that the role of acceptance is not to define legitimacy, but rather to aid in discovery. Justification
is a normative concept: arguments that justify may fail to persuade, if addressed to an unreasonable audience; and arguments that persuade may fail to justify. Nevertheless, justifications hope to persuade the reasonable, so these attempts have a practical point: political stability is helped by wide agreement to the principles underlying a political order. (Nagel 1987, 218)Nagel, Thomas1987Moral conflict and political legit3674

The contractualist account of normative legitimacy which we bring to bear takes as its main subject the rules of practices and social institutions. It addresses the conditions under which citizens of Europe have reason to accept European-level institutions as normatively legitimate. On this view, institutions are legitimate only if they can be justified by arguments in the form of a social contract of a particular kind. The principles of legitimacy we should hold institutions to, are those that the persons affected would unanimously consent to, under conditions which secure and recognise their status as appropriately free and equal. The set of social institutions as a whole should secure the interests of all affected parties to an acceptable degree. These interests include peace, stability, satisfaction of basic needs, and fair shares of goods and powers.
Hypothetical consent plays a particular role in expressing these moral requirements on the legitimate use of power. Our moral obligation to obey the law of the land is justified in part by the claim that this social order could have been the subject of consent among all affected parties. But this does not entail that such hypothetical consent creates the moral obligation or duty in the same way as free and adequately informed consent binds those who so consent. The existing, legitimate institutions are binding on us not because we actually consent, or participate in a daily tacit plebiscite (Renan, at Miller 1993, 11)Miller, David1993In defense of nationality4467. To be sure, we usually act according to the practices we find ourselves part of (Walzer 1977, 54) Walzer, Michael1977Just and unjust wars a moral argu2803, but we do not have, and have never had, a real freedom with regards to the social institutions. Ordinarily we cannot choose to reject them, and not even the act of voting expresses a morally binding tacit consent to be governed. For we do not believe that those who vote for the losers or who abstain are morally free to disobey. Thus actual, tacit or hypothetical consent is not the source of moral obligation to comply. Rather: any actual obedience on the part of individuals can at the very most be taken as evidence of their belief about the legitimacy of institutions, rather than as a justification of these institutions themselves (Raz 1994, 338; pace Walzer 1977)Raz, Joseph1994The obligation to obey revision a4454. 
Contractualism does not deny that we have a moral duty to obey the laws of the land, even in the absence of any consent on our part. We have many duties which we have not explicitly or tacitly consented to. The role of contractualist theory is more modest, to delineate the limits to these duties, including what Rawls' theory of Justice as Fairness calls the natural duty of justice, "to support and to comply with just institutions that exist and apply to us." (Rawls 1971, 115; but see Klosko 1994Klosko, George1994Political obligation and the natur4616)Rawls, John1971A theory of justice2950. 
The idea of possible consent in the contractualist tradition does not provide the source of moral duty, but is an expression of one important condition for such duties. Obedience is required only when power is distributed fairly. The requirement of equal respect entails that all individuals must be served by the social institutions: Every individual's interests must be secured and furthered by the social institutions as a whole. This commitment is honed by the notion of possible consent, allowing us to bring the vague ideals of equal dignity to bear on pressing questions of legitimacy and institutional design. Appeals to consent thus serves to recognise legitimate authority, but consent is not held to generate the moral authority of institutions (Murphy 1994)Murphy, Mark C.1994Acceptance of authority and the du4619.
Theories in the contractualist tradition will agree that every party should have grounds to assent. But the role of consent in these arguments is to underscore that the institutions must secure each person's relevant interests to the requisite degree. Different contractualist theories offer alternative interpretations of the conditions required to express the equal status of all. To illustrate: what counts as relevant objections to proposed principles will rely on aspects of each party's circumstances, interests, and opportunities for coalitions. Different theories will argue that some of these are inappropriate grounds for withholding consent to the issue at hand. Thus Locke held that free and equal rational agents would consent to a property owner's state under two conditions: a) if the institution of property was part of the backdrop against which agreements about the political order are struck, rather than part of what the agreement was about; and b) if it is legitimate for some, such as the propertied, to refuse to join with the rest at all and instead forming a separate state. Rousseau differed with Locke on these issues (Cohen 1986a, 1986bCohen, Joshua1986Structure, choice, and legitimacy3567, 321-24)Cohen, Joshua1986Reflections on Rousseau autonomy 3566. This cursory historical reminder suggests how contractualism may frame, and thus help resolve, central normative issues facing the institutional reforms of the European Union. The goals that the European institutions may legitimately pursue, and which they may legitimately decline to take on must be identified in light of the effects of alternative Union institutions. Moreover, this perspective may indicate the legitimate significance of states, and whether some states legitimately may refuse to join legitimate European agreements, or refuse to joint the Union all together. Contractualism suggests a model for bringing clarity to these issues -- not to say that the work has been done. 
Different theories in the contractualist tradition have different subject matters: some are concerned with principles that are to regulate behaviour generally (Kant 1980Kant, Immanuel1980 Grounding for the metaphysics of m4552, Scanlon 1982)Scanlon, Thomas M.1982Contractualism and utilitarianism2955, other focus on principles for the fundamental domestic institutions of a state (Locke 1963Locke, John1963 Two treatises of government1643, Rawls 1971Rawls, John1971A theory of justice2950, 1993aRawls, John1993Political liberalism3924), or for global regimes (Beitz 1979Beitz, Charles R.1979Political theory and international3000, Pogge 1989, Føllesdal 1995)Pogge, Thomas W.1989Realizing Rawls2953. Insofar as the European Union is and should remain sui generis, or form the first of a new breed of multi-state polity with federalist features, a new contractualist theory is required. Two sub-tasks may be suggested.
One important component is to determine which interests are at stake, and how impact on these interests should be weighed. Individuals in Europe have broadly divergent conceptions of value and views about the good life. Acceptance of such pluralism (Rawls 1993a)Rawls, John1993Political liberalism3924 would seem desirable for a theory of justice for Europe. This leads us to focus on how institutions in Europe distribute goods which affect those interests all have reason to recognize as grounds for claims. Survival, protection of basic vital needs, and civil rights must be secured for all. But under reasonably favourable conditions, as in Europe, more can be obtained. When arguing about how institutions should affect the distribution of the further benefits and burdens needed to pursue our diverging life plans, we may do best by focussing on strategic resources: political rights, income and wealth, opportunities for social positions. Social Primary Goods (Rawls 1971)Rawls, John1971A theory of justice2950, or subsets of resources (Dworkin 1981)Dworkin, Ronald1981What is equality? Part 2 equality3051 or capabilities (Sen 1993)Sen, Amartya K.1993Capability and well-being4179 may be the best available index for arguments of this kind. 
Another important task is to determine the effects of the European Union on individuals, both within the union and on those outside. Much empirical research on these issues is required. In several ways, the European Union seems to be moving towards the role which nation states enjoyed previously. With the four freedoms and a European monetary union, the European Union has pervasive effects on individuals' lives. The impact increases with the decreasing power of government instruments over legislation and exchange rate policies, which hitherto served as shock absorbers between citizens and the surrounding world. Lament may not be called for -- to the contrary, it is our uncertainty about what to make of these changes which calls for a theory of normative legitimacy. But the increased importance of the European Union underscores that political control over its institutions is an important good, and explains why the democratic deficit, in both senses, is a most pressing issue. 

 b What Contractualism is not
What Contractualism is not Before turning to the substantive issues, it may be illuminating to distinguish this sort of contractualist theory from some alternatives -- though this is not the place to defend it. 
This contractualist theory does not aim to generate principles of legitimacy from a choice situation. Nor is the role to uncover pre-existing principles of legitimacy (pace Castiglione 1995Castiglione, Dario1995Contracts and constitutions4430). The role of arguments about alternative principles of legitimacy is rather to rank them by appeal to how well they secure the relevant interests of all affected parties. Furthermore, even though this theory is "constructivist" in a certain sense (Rawls 1980)Rawls, John1980Kantian constructivism in moral th2956, the point is not that the principles can be deduced from such a choice situation. Rather, we hold that there exists no criterion of justice independent of the arguments about the particular topic, representing the parties as free and equal moral persons. The aim is not to approximate moral facts held to exist independently of the conception of the moral person. This distinguishes Contractualism from intuitionism, holding that there is a prior moral order independent of a conception of the moral person.
On the other hand, contractualist theories of this kind are not constructivist in the sense that what makes principles normatively valid is that they are the outcome of actual dialogue among all affected parties. The standard for moral truth is not held to be dependent on, or constituted by, the result of actual deliberation by particular parties within particular institutions. This, again, is not to say that the authority of just institutions depends on hypothetical agreement about hypothetical individuals to the exclusion of the actual lives of actual citizens. Rather, this contractualist account suggests how the binding nature of institutions depends on how actual lives are affected within institutions (Weithman 1995)Weithman, Paul J.1995Contractualist liberalism and deli4538. To be sure, a decision process may be justifiable if the decision procedure is such that arguments presented there are sound, and will be given their appropriate weight. However, we have little reason to believe that actual choices correctly reflect individuals' actual and relevant interests. The framing skews the outcome, so the set of alternatives presented and the distribution of bargaining power among the parties is seldom fair. Furthermore, there is little reason to believe that those interests as subjectively experienced are either 'real' in some defensible sense, or the result of only permissible adaptive formation by institutions. The contractualist tradition insists that there are standards available for assessing these issues that are independent of the outcomes actually arrived at, and arguments are needed to accept that institutions should rely extensively on actual deliberations among all affected parties. Thus the tradition associated with Habermas (1992)Habermas, Jrgen1992Faktizitt und Geltung4391 appears to be a different one, and more demanding with regards to the need for actual dialogue: 

Validity construed as rational acceptability is not something that can be certified privately; it is tied to communication processes in which claims are tested argumentatively by weighing reasons pro and con" (McCarthy 1994, 46)McCarthy, Thomas1994Kantian constructivism and reconst4364. 
This point has some practical and political implications. If principles of legitimacy require actual participation in order to be appropriate, or for the laws to be experienced as the citizens' own creation (Brown 1994, 181)Brown, Chris1994The ethics of political restructur4276, the European Union would appear to require a constitutional convention, similarly to what Alexander Hamilton suggested for the American case (Federalist Papers and cf. Jefferson 1789)Jefferson, Thomas1789 Letter to Madison on the rights of4571. Contractualism, on the other hand, insists that political participation, including democratic mechanisms, and constitutional conventions must be justified on the merits of such procedures.
The focus on principles of legitimacy as conditions which particular institutions must satisfy also sets this approach apart from accounts which hold that the role of political theory is to generate blueprints for institutions. The aim of political theory is narrower, to resolve conflicts among considered judgements and clarify our views on areas where more determinate answers are needed. One satisfactory solution is surely to generate a blueprint. But there are other responses. Thus a unitary, ultimate principle such as J.S. Mill's Principle of Utility may serve as an umpire among all lower-level principles. However, this reductionist approach is not required in order to settle conflicts. Contractualism instead relies on arguments reminiscent of consent for comparing and assessing rules, but this notion of consent is not reductionist. Contractualism does not claim that this is a general test, in the sense that the same objections are reasonable against rules regulating different spheres of life. Moreover, the rules themselves are not deduced from this situation of consent. Finally, Contractualism is not committed to holding that a unique set of rules or institutions need to be identified. The justification offered by Contractualism is not one of deduction, but rather of acceptability, which underdetermines the outcome. Often this is all that is needed for the purpose of identifying some social worlds as out of bounds, as unjust or immoral. On this view, political theory aspires to put some constraints on what kinds of world individuals should acquiesce in, without necessarily pointing to one ideal world (O'Neill 1986, 48)O'Neill, Onora1986Faces of hunger an essay on povert3164. Justification of this kind underdetermines the set of just institutions. Often no more is needed, since the aim is to settle disputes, rather than to generate a blueprint which fully determines the content of an ideal political order. Several different institutional arrangements can be equally unobjectionable, and hence permissible from the point of view of justice. 

2 Justifying majority rule
Justifying majority rule We now turn to consider the case for majority mechanisms within the institutions of the European Union. The following sketch is brief: the purpose is to indicate, but not exhaust, contractualist arguments on this issue.

 a The general case for majoritarian mechanisms
The general case for majoritarian mechanisms The contractualist case for majoritarian mechanisms in general is that such mechanisms secure the relevant interests of affected parties from standard harms to an acceptable extent. Majoritarian democratic mechanisms are designed to allow all affected parties equal shares of political control in some sense. The argument for such allocations of political power is comparative: it must be argued that majoritarian mechanisms are better suited than alternative allocations of political controls, in that they ensure the relevant interests for all parties. Such arguments rely on substantive empirical information about how democratic measures and alternative procedures are likely to work, including the likely abuses of power they and the alternatives give rise to. Troubling cases include those where there are permanent minorities (cf. Føllesdal 1996b), and those where the set of affected parties is contested, such as when the plight of animals or the environment is at stake (Wissenburg this volume, and Føllesdal 1997).
The effects of voting mechanisms will vary, depending on several factors here only to be mentioned in passing. Electorates may have little actual choice among candidates, and little grounds for assessing and predicting past and future performance. Indeed, the election process may be a placebo for self-rule and accountability (Dunn 1993, 17)Dunn, 1993Western political theory in the fa4498. But we must consider whether there are stable majoritarian institutions which avoid the flaws noted by Dunn and others. We should determine several issues: whether institutions can secure that the public, guided by an independent media, is regularly provided with a range of candidates who are clear about their stand on central issues. We must also consider whether the public has opportunities for deliberating about what the issues are, and how they are best resolved in pursuit of the public good, and which of the candidates are best for these tasks. These considerations explain the importance of transparency.
Furthermore, the formal and actual role and powers of representative assemblies and elected executives must be specified. Assemblies may be a mere ritual, or serve as a forum for deliberation about legislation and policy. Representatives in the legislature may take part in the actual formulation of laws or limit themselves to initiate and correct proposals (Mill 1861)Mill, John Stuart1861Considerations on representative g4441. Representatives may be in charge of government, set the direction of policy, or oversee the executive branch solely with the power to eject. For accurate normative assessments it is important to determine the benefits and risks likely to occur under alternative distributions of power, and the likely effects on affected parties.
Two considerations about likely threats illustrate contractualist arguments regarding institutional reforms aimed at increased majority mechanisms.
Stability. The contractualist approach is concerned to assess stable institutions by their effects, both intended and unintended, on affected parties. We must be attuned to the incentives created by institutions over time, and how they affect individuals' values and perception of themselves and of the community they live in. Long term unintended effects of social institutions are notoriously difficult to predict and hence assess. Nevertheless, institutional theory may throw some light on these issues. For instance, the case against voting on representative legislators cannot rest with Rousseau's scornful dismissal of voters being free only on the day they vote (Rousseau 1762, Book 3 ch. 15)Rousseau, Jean-Jacques[1762On the social contract3259. Rather, the issue must be whether such a method is better than the alternatives in terms of securing the interests at stake, where we consider the incentive effects on voters and representatives. Another relevant example concerns the centralising effects of European institutions. Some authors note that the current institutional arrangements of the European Union are likely to foster the unintended centralisation of powers (Vibert 1995 ch. 7)Vibert, Frank1995Europe a constitution for the mil4544. If a legitimate European order requires more centralised power, we should welcome this tendency, but otherwise not.
Against mixed models. In mixed models of government one body enjoys legislative, executive, and judicial powers. To be sure, even in states which split powers the executive and legislative functions are not always clearly aligned with different bodies. Often the executive not only executes laws, but initiates legislation and makes policy, while the legislature often reviews and influence the execution of policy (Vibert 1995, 162)Vibert, Frank1995Europe a constitution for the mil4544. However, the concern for transparency and avoidance of standard threats caution against mixed models of government. 
In contrast, those approaches which stress the pervasive need for democratic participation and majority rule might regard all attempt at separating powers as anti-democratic and hence illegitimate. The separation of powers puts some aspects of government out of reach of representatives, and hence of the public.
It is exceedingly difficult, even for intellectually Herculean and virtuous elites, to stick to overriding goals during bargaining and deliberation about laws and policies, and the application of regulations (Mill 1861)Mill, John Stuart1861Considerations on representative g4441. And systemic effects are unpredictable at the level of day-to-day decision-making. Secondly, citizens may reasonably want guarantees against likely threats of abuse. Institutions and the allocation of power must be tailored with these sources of instability in mind. To be sure, the representatives and executives must be virtuous, but citizens may reasonably insist on protections against likely threats -- including the possibility that some will bend the rules inappropriately. We cannot expect that "enlightened statesmen will ... always be at the helm" (Madison: Federalist Papers 10, 80; Bodin 1576Bodin, Jean1576Six books of a Commonwealth4269; Montesquieu 1748MontesquieuSpirit of Laws3235; Locke 1690Locke, John1963 Two treatises of government1643). Thus, there is something to be said for a system of checks and balances and a distribution of powers, both from the point of view of efficiency and to protect against standard threats. 

 b The case for majority mechanisms in the European Union 
The case for majority mechanisms in the EUWhat role should majoritarian mechanisms play at the level of the European Union? When decisions are moved to the European level, we would suspect that majority rule as a means of accountability and control at the same level secures a better match between the decisions and those affected. Thus majority procedures are often regarded as an improvement over the current situation in the Union. Such arguments favour the increased powers of the directly elected European Parliament. However, there are reasons to be wary about transposing domestic political arrangements to the European level (cf. Schmitter this volume for a staggering presentation of several such worries) and there are several competing additional suggestions for how to increase majoritarianism in the European institutions. In the following I indicate how Contractualism approaches these issues.
The Commission has multiple functions: promotion of the common interest, monopoly of legislative initiative and guardianship of Community law. The commission includes at least one commissioner from every member state, in fact selected by each Prime Minister. Even though the commissioners are regarded as civil servants with loyalty only to the Union and the "European interest" (Ludlow 1991, 122)Ludlow, Peter1991The European Commission4491, they frequently defend national positions in the Commission. There is, then, representation in a weak and indirect sense, and the Commission decides by majority vote. However, there is little accountability: the commissioners are not directly elected, the work of the Commission is notoriously opaque, and selective censure of commissioners is impossible. 
A variety of measures are slowly improving on this situation (Christiansen, this volume). What further should be done? In light of the current powers of the Commission, it would seem unwise to insist that the Commission should be subject to direct election. This might lend it undue authority in interaction with the other institutions (Vibert 1995, 188). This is not to say that parliamentary approval provides sufficient legitimacy. The Amsterdam Treaty has agreed with the IGC reflection group that the multiple powers should remain. I suggest to the contrary that from the contractualist perspective we should be extremely wary of accepting the broad powers of the Commission. This is particularly so when the effectiveness of the Commission depends on the intermingling of executive and legislative, federal and state roles (Ludlow 1991, 87)Ludlow, Peter1991The European Commission4491. 
The appropriate focus for increased democratic rule should not the Commission. When the Treaty of Rome was established, member states were regarded as the most likely sources of inappropriate threats to the regime. However, the European Union is developing from being institutions created for the effective pursuit of private interests, towards a union with political aspirations guided by a conception of the common good suitable for states. At this later stage, and with these declared aspirations, the central institutions emerge as the salient threat to an appropriate distribution of powers. This may be true of both the Commission and the European Parliament (Vibert 1995)Vibert, Frank1995Europe a constitution for the mil4544, just as has been claimed about the US Congress. These risks increase if the Commission is directly elected, and hence can claim increased legitimacy. Majority procedures may therefore be better established and strengthened elsewhere. The need for a check on centralising tendencies lends support for an increased role for representative bodies based on states, such as the Council of Ministers, or a body representing national parliaments, rather than enhancing the power of the European Parliament.
The Council of Ministers has the final word on legal matters, and is the "ultimate locus of ... decisionmaking on all major issues" (Wessels 1991, p. 133)Wessels, Wolfgang1991The EC Council the Community's De4489. While the number of votes is distributed among states on the basis of size, the Council of Ministers is composed of representatives of the governments of all member states. Members are not under direct majoritarian control: with the exception of Denmark, no national parliament can bind the ministers attending. 
Neither the Commission nor the Council of Ministers are directly elected, while they both have large impact on policy. Their respective powers are ill-defined, and the secrecy which shrouds their debates and votes allow the Council and the Commission to use each other as scapegoats. There is neither much opportunity nor impact of public scrutiny. This vagueness may give rise to not unreasonable suspicions of abuse of power. In general, the powers of the Council must be delineated more clearly. In addition, I submit that there are good grounds for increasing the power of the Council of Ministers vis a vis the Commission. The reason is not only worries about the mixed mode of government exercised by the Commission, but also a cansideration that the Council of Ministers may check centralising tendencies. 

3 Against majority rule
Against majority rule We now turn to consider some constraints on the role of majority rule. Contractualism is not as sceptical as some other political theories to 'anti-majoritarian' institutions in the European Union. I here indicate arguments concerning two issues: the legitimacy of constitutional constraints on the scope of majority rule; and the legitimate role of states powers, possibly overruling a majority of the citizens in Europe.

 a Constitution with rights
Constitution with rights Should there be a European constitution with a bill of rights? Few deny the need for clear 'constitutive rules' which specify the various government bodies and their legal powers. The lack of an European Constitution in this sense prevents transparency, which all agree is a minimum condition for legitimacy. However, some writers argue against entrenching some individual rights in a constitution, since a constitution is anti-majoritarian and non-representational. Thus a constitution appears to fly in the face of the principle of rule by the people. More specifically, constitutions are said to be unalterable, and distanced from political debate (Bickel 1962, Bickel1962The least dangerous branch4553Bellamy 1995Bellamy, Richard1995The constitution of Europe Rights4548, Harrison 1993)Harrison, Ross1993Democracy4496. Others hold the opposite view: a constitution is required to provide legitimating force to the institutions now empowered to further a political union (Castiglione 1995, 63)Castiglione, Dario1995Contracts and constitutions4430.
What does Contractualism make of this tension between majority rule and constitutionalism? I shall argue that the objections mentioned against constitutional protections of rights are ill founded. However, other objections may be raised, particularly since the precise content of a such a constitution and set of rights remains to be determined.
Bellamy, accepting the fact of pluralism, holds that

Within complex and plural societies, containing a variety of cultural traditions and diverse ends and interests, we require a form of on-going constitutional politics to generate a sense of allegiance to common legal norms and political institutions. This argument places democracy, and hence the removal of the democratic deficit within the Community, before rights. (Bellamy 1995, 153).
Bellamy argues instead for un-entrenched rights:
 
individuals are more likely to accept the legitimacy of decisions they disagree with if they feel they have been to some degree involved in making them, that their interests have been explicitly consulted, and that there are opportunities for re-opening the debate in the future. In this regard, the great merit of democracy lies in its offering the possibility of a fair compromise for the resolution of issues which allow for reasonable disagreement. Finally, democracy provides the most effective protection for rights. It achieves this through institutionalizing procedures and dispersing power so as to allow individuals to fight for their rights themselves. (Bellamy 1995, 167)
In response, we first note a point of agreement. Clearly, the constitution is anti-majoritarian. One function of constitutional protections through rights is precisely to secure certain interests of every citizen -- even those of minorities -- against day-to-day majoritarian politics. Some issues are placed off the political agenda. From the point of view of Contractualism, this is justifiable insofar at some such arrangement is needed to secure the vital interests of each citizen against standard threats. The important issue is which rights should be entrenched in this way, and how to provide for adjustment and revision of the constitutional protections. For a constitution must also provide channels for changing the constitution by qualified majority, in light of changing circumstances and risks. 
From the point of view of justice, this removal of some issues from ongoing political debate is not to be regretted. It is surely not conducive to allegiance, neither of the majority nor of minorities, if the elected representatives are regularly able to redefine the basic rights of some. Furthermore, constitutional protections do not remove all issues from public debate, even though the issues are taken of the political agenda. Constitutional constraints on political debate -- for instance by a constitutional court -- instead serves to give notice to the public that the political powers now take an extraordinary course, that or the unintended systemic effects of political decisions now cross certain important boundaries. Such warnings do not stifle political debate, since the legislature can revise the constitution if the requisite safeguards are satisfied (Ackerman 1988, 192)Ackerman, Bruce1988Neo-federalism?4546. 

 b Federalism and state powers
Federalism and state powers A central political and philosophical issue regarding the future of Europe is the legitimate role of the member states. The reason why small states enjoy disproportionate influence is of course historical. Unlike the US, the European Union developed and develops from independent, legally equal de jure sovereign pre-existing nation states (cf. Weale 1995, 86; citing Mancini 1991, 177Mancini, G. Frederico1991The making of the Constitution of 4492)Weale, Albert1995Democratic legitimacy and the Cons4568. From this starting point, somewhat free and equal parties with a real (though often quite unattractive) no-agreement alternative consented on certain terms. The prior formal sovereignty of each state translated into formal representation which give citizens of small states disproportionate influence. Consider the following table:
Representation in European Union institutions
ordered by population size
State
Population
in million (1997)
Members in European Parliament
Citizens/MEP
(in 100 000)
Votes in Council of European Union
Citizens/vote in Council
(in 1 000 000)
Germany
81.7
99
8.2
10
8.2
United Kingdom
58.6
87
6.7
10
5.9
France
58.2
87
6.7
10
5.8
Italy
57.3
87
6.6
10
5.7
Spain
39.2
64
6.1
8
4.9
Netherlands
15.5
31
5.0
5
3.1
Greece
10.5
25
4.2
5
2.1
Belgium
10.1
25
4.0
5
2.0
Portugal
9.9
25
4.0
5
2.0
Sweden
8.8
22
4.0
4
2.2
Austria
8.0
21
3.8
4
2.0
Denmark
5.2
16
3.3
3
1.7
Finland
5.1
16
3.2
3
1.7
Ireland
3.6
15
2.4
3
1.2
Luxembourg
0.4
6
0.7
2
0.2






Total
369.1
626
Average: 5.9
87
Average: 4.2

The historical explanation of overrepresentation for citizens of small states does not address the issue of whether such an outcome is normatively legitimate. Indeed, Contractualism might seem troubled by this role for states. States do not enjoy an independent moral standing within Contractualism of the sort we explore here, which insists on normative individualism. That is, this view insists that only interests of individuals are significant, where and the similar interest of each counts equally (cf. Weale, this volume). The interests of states or cultures, therefore, must be expressed as interests of individuals in states or cultures.
The preferred principles of legitimacy are those which would be ranked highest by all affected parties committed to interact on a equal footing, regardless of world view, social standing or natural endowments. Existing states are of value insofar as they maintain individuals' expectations, but this case for states would allow their slow disappearance. A states system would seem difficult to justify insofar as it entails that individuals in different states enjoy different life chances. So while states may be acceptable as a second-best solution in times of transition, Contractualism would seem to insist that eventually, all social institutions should have a regional and eventually global reach. The current status of states in the European Union would appear to be inappropriate, since the interests of small states -- or rather: the interests of their citizens -- are unduly favoured). 
Member states will continue to enjoy a variety of powers. There is no sign in the Amsterdam Treaty that the role of states will diminish -- rather, the trend is towards a bi-cameral system of governance where the Council continues to be one important source of control. Even though the distribution of votes in the Council of Ministers varies with population size, it fails to reflect the actual great disparity of population sizes among European states. And in the Commission every state has one commissioner, with the largest five states having two each until future expansion of the Union. In order to reduce the 'democratic deficit', by ways of equalising citizens' formal influence, the power of states and national parliaments should be reduced, i.e. reducing the powers of the Council of Ministers and possibly of the Commission. Moreover, their votes should reflect population size more exactly (cf. Nentwich and Falkner 1997 for further exploration of some options).
What can be said in defence of the role of states? Some 'communitarian' traditions can accommodate the equal status of states without serious problems, insofar as communities and states are accorded a moral standing in addition to the standing of their constituent individual citizens. However, in Contractualism of the sort laid out here only individuals' interests ground normative arguments, and the similar interests of everyone must be accorded equal weight. Political communities have no claims beyond those based on the interests of their citizens. A justification of states with significant powers might be provided within contractualist theory if coalitions of citizens are allowed in the choice situation, parallel to Locke's contractualist argument allowing a property owners' state (Cohen 1986b)Cohen, Joshua1986Structure, choice, and legitimacy3567. This strategy may yield communitarian conclusions, but is fraught with great theoretical difficulties. 
To be sure, there are reasons to move slowly in reducing the powers of existing states, so as to not upset expectations. As part of a political theory of transition from unjust situations, we could plausibly regard states within the European Union as a permissible deviation from institutions which would be acceptable to all. However, this perspective will insist that steps should be taken to reduce the role of states, moving towards regional and global institutions. Thus it might appear that Contractualism welcomes slow moves towards the abolition of sovereign states, such as might happen in the European Union. But let me briefly sketch another defence of the significance of states compatible with this contractualist approach (cf. Føllesdal 1991 for other arguments)Fllesdal, Andreas1991The significance of state borders 3478. The primary normative role of states may be to serve as a locus of checks and balances within a federation, confederation or other order with federal features (cf. Tsinisizelis and Chryssochoou, this volume, for further conceptions of integration). The most just stable system of regional institutions may involve a distribution of checks and balances where states play an important role as a check on centralist tendencies. Thus one might argue that member states should retain roles regarding constitutional change to prevent hasty or unwarranted centralisation. This defence is based on the interest of individuals in controlling institutional and cultural change, allowing their expectations to be met. This mode of reasoning may also support giving regions an institutionalised role within the governing bodies of Europe.

4 Conclusion: the Ends of Europe
Conclusion the Ends of EuropeThe objectives of the European Union are essential for the development of a normative political theory of Europe. The Principle of Subsidiarity brings this out:

The Community shall take action, in accordance with the principle of subsidiarity, only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale of effects of the proposed action, be better achieved by the Community. 
(Treaty on European Union Article 3b, cf. Lisbon 1992)
Three issues must be clarified. Firstly, an acceptable justification of the Principle of Subsidiarity itself has of course not yet been offered (cf. Follesdal 1998). Catholic or Calvinist political theology is an inappropriate basis for principles acceptable to individuals with a broad range of philosophical and religious conceptions of the good. 
The second concern is who should be authorised to apply this principle. It should presumably guide constitutive rules for the general allocation of powers among European institutions, states and sub-state regional authorities. But moreover, it must be applied by some institution, such as a European Court, when parties disagree about the scope of their powers. This question of allocation of power must consider the general centralising tendency of central European institutions, including the European Court of Justice (Mancini 1991, 179)Mancini, G. Frederico1991The making of the Constitution of 4492. It might therefore be wise to consider whether other bodies are better equipped and placed as guardian of the separation of powers.
The third, and perhaps most fundamental issue is that a proper application of the Principle of Subsidiarity requires us to be clear on the legitimate ends of the European Union and those of the member states, respectively. The present uncertainty about the legitimate significance of states and of the powers of the European Commission is due in part to disagreement on this issue. The objectives of the European Union are hotly contested, and this has an impact for what powers it should enjoy. 
In the absence of objectives, talk of efficiency becomes meaningless. Clarity of objectives must thus be required. Deliberation about institutional changes is needed to ensure the efficiency of the European institutions, even after enlargement. However, these concerns cannot be separated from the question of objectives. To illustrate: consider that the reflection group has no qualms about maintaining the powers of the Commission. The commission is said to work most effectively when it can mix legislation, enforcement and bargaining in furtherance of the goals of the European Union. As mentioned above, the mix of bargaining both about and within legal frameworks as witnessed in the Commission clearly constitutes an avoidable threat of abuse of power. The risk is even more pronounced because of the great uncertainty and disagreement about the aims of the Union. This disagreement makes claims of efficiency, and comparative claims of efficiency controversial if not obfuscating. May the European institutions focus exclusively on market efficiency, leaving the distributive tasks solely to member states? The transfer of powers to European institutions might then leave states unable to fulfil the legitimate claims of citizens. Alternatively, the European regimes may have to assist states, by regulating and providing regional transfers aimed at distributive justice among citizens of different states. The extent of any such distributive commitment is contested, and normative theory is urgently needed (Føllesdal 1996a, 1998). Union documents talk of 'convergence' of living standards and 'solidarity', but these terms must be specified: is the aim only to eradicate dire poverty, or also to go beyond that baseline, towards equal living conditions for all Europeans? Any such moves transfer formerly internal issues of domestic policies of states towards centralised institutions, leaving national governments with less leeway in the field of social policy. Some will argue that these obligations cannot be adequately secured by emasculated nation states.

A better understanding of the legitimate aims of the European Union is thus crucial for making headway on the issues of legitimacy and democratic mechanisms, both practical and philosophical. As long as the explicit aim of the union was economic, increased efficiency was easily interpreted as Pareto-improvements within a utilitarian setting. The task of the European Union was previously predominantly to secure peace and stability through free markets, leaving matters of distribution and authority aside, in accordance with standard (though by no means uncontroversial -- cf. Sen 1982) economic theory. The European Union now has much broader political aspirations. Its objectives, criteria of efficiency, and the role of majoritarian mechanisms must be reconsidered accordingly. The choice of means become more important as economic benefit is supplemented by other political goals. Transparency and the rule of law, majority rule, distributive justice, and human rights all become central issues. They cannot be regarded merely as ideals to be pursued on a par with economic efficiency, but are conditions of justice if the European Union indeed is to become and appear legitimate.
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