Democracy and federalism in the European Union



- side 22 -
In Follesdal, Andreas and Peter Koslowski, eds. 1997. Democracy and the European Union. Berlin: Springer; 231-253.



Democracy and Federalism in the European Union

Andreas Follesdal

		I. 	Introduction
			1. At Institutional Crossroads
			2. Equality: of States or of Citizens?

		II.	Aspects of a Contractualist Account of Legitimacy
			1.  Liberal Contractualism
			2.  Motivational Assumption: A Sense of Justice
			3.  Majority Rule

		III.	Arguments for Federations
			1.  A Step towards Cosmopolitan Government?
			2.  Drawing Legitimacy from State Parliaments?
			3.  Protecting Important Interests

		IV.	States as Units controlling Cultural Change

I. Introduction 
What powers should small states hold in the European Union?  Currently small states play important roles within the federal elements of the Union, but their future status is at stake.  
	In a federation there are two tiers of government: a central unit and regional sub-units.  Each tier enjoys final authority with regards to some functions, without reference to the preferences of the other (Riker 1993, 509).  Moreover, regional governments are represented in the central decision-making processes (King 1993).  In confederal arrangements sub-units can veto decisions, and even leave the confederation.  Hence in federal procedures, both member states and directly elected representatives play political roles. 
	To be sure, the EU may never become a full federation: territorial and functional internal sovereignty is not forthcoming (cf. Schmitter, this volume).  Nevertheless, starting with the European Coal and Steel Community, the European institutions have had strong federal elements.  Historically, in the case of Europe as in other systems of pooled sovereignty, the prominent role of states is no doubt due to the actual "social contracts" among formally equal sovereign members.  As an example, consider the High Authority of the Coal and Steel Community, not strictly an intergovernmental executive but responsible to a European Common Assembly.  The High Authority was also checked by the intergovernmental Council of Ministers.  Introduced by the Netherlands, this feature ensured the interests of smaller states within the community (Pinder 1993).  As general economic integration followed in the EEC in 1958, the executive body -- the Commission -- continued to enjoy broad powers, yet clearly under the control of the Council of Ministers.
 	The Single European Act of 1985 introduced federal elements: majority voting in the Council enhanced its  ability to remove market distortions, and the European Parliament gained in power.  The 1992 Maastricht Treaty on European Union added to the central powers by increasing Community influence over currency, and by establishing the economic and monetary union (EMU) by 1999.
	Thus the central EU institutions enjoy supra-national powers, authorized to enact laws and regulations even contrary to the will of individual governments.  State governments have given up some sovereign powers, since central decisions may override them.  All the same, states retain the power to block common decisions, sometimes through requirements of unanimity, and sometimes through qualified majority voting.  And the Principle of Subsidiarity confirms a commitment to the sovereignty of member states, limiting the competencies of central institutions, albeit in unspecified ways.  

1.  At Institutional Crossroads
Should states keep such significant powers in EU institutions?  This question might appear to be of merely theoretical interest, given the central role of the Council.  However, the status of states is currently at stake, due to dual and possibly conflicting accusations against the EU institutions: inefficiency and democratic deficiency.  
	The current power of state governments often yields a deadlock with conservative effects.  Whether this inefficiency -- i.e. conservatism -- is to be lamented or applauded is of course a judgment based on an implicit normative political theory, insofar as the legitimate role of state government is at stake.  Consider: if the proper role of the government is limited to securing negative rights, federal arrangements should tend to prevent anything more (Montesquieu; Acton 1907; Hamilton in Federalist Papers 10).  To a large extent this is what we presently see in the European Union:  Negative integration proceeds far quicker than positive integration, yielding de-regulatory competition rather than re-regulation at the European level (Scharpf 1996, 143).  On the other hand, if central redistributive policies are required for a just Europe, the four freedoms are not enough (Follesdal 1997a).  Insofar as state power hinders the development of redistributive institutions, such conservatism is to be lamented.
	The so-called "democratic deficit" of the EU is partly a clamor for increased transparency.  But this criticism also raises important questions about the proper political role of citizens and states in securing political accountability of the central institutions.  Increased political power for citizens may best be secured by having representatives determine by majority rule.  But it is important to determine who should be represented: Individuals, or states.  Presently, EU member states with small populations enjoy powers beyond what the principle of "one person one vote" seems to warrant.  


State
Population
in million (1995)
Members in European Parliament
Citizens/MEP
(in 100 000)
Votes in Council of European Union
Citizens/vote in Council
(in million)
Germany
81.3
99
8.2
10
8.1
United Kingdom
58.3
87
6.7
10
5.8
Italy
58.2
87
6.7
10
5.8
France
58.1
87
6.7
10
5.8
Spain
39.4
64
6.2
8
4.9
Netherlands
15.4
31
5.0
5
3.1
Greece
10.6
25
4.2
5
2.1
Portugal
10.6
25
4.2
5
2.1
Belgium
10
25
4.0
5
2.0
Sweden
8.8
22
4.0
4
2.2
Austria
8.0
21
3.8
4
2.0
Denmark
5.2
16
3.3
3
1.7
Finland
5.0
16
3.1
3
1.7
Ireland
3.6
15
2.4
3
1.2
Luxembourg
0.4
6
0.7
2
0.2






Total
372.9
626
Average: 6.0
87
Average: 4.2

Table 1: Representation in EU institutions by population size

This outcome is typical of the bargain leading to federal elements: small formally sovereign units require pay-offs to consent to a union where they risk minority status.  However, in later stages such pay-offs are often frowned upon by citizens of more populous regions (Pinder 1993, 101).  Thus institutional changes in the EU may well reduce the influence of small member states in the union.  
	In order to increase the equal influence of citizens, institutional reform could increase the powers of the European Parliament, a 'federal' institution.  Furthermore, the electoral bases of the seats should be reallocated to equalize representation, roughly reflecting the influence of the population of Spain.  Thus the populations of Germany, the United Kingdom, Italy and France should receive seats from the rest.  Likewise, this conception of equality suggests that state votes in the Council of the European Union should reflect population size.  Thus the influence of states, in particular large states, should be reduced so that individuals gain more equal control over the conditions shaping their lives.  
	Alternatively, 'peoples', that is states, should be represented as equals.  In this case reforms should bolster the intergovernmental or 'confederal' Council of Ministers, and possibly tie Commissioners closer to the interests of the various states. To ensure this version of political accountability, state powers should be maintained or even increased, keeping and perhaps increasing the right to veto or using qualified majority.  From this perspective, small states should continue to wield power irrespective of population size.  The question might be whether Germany's 10 votes in the Council are too many in comparison to Luxembourg's 2 and Ireland's 3, even though Germany has a population more than 200 times that of Luxembourg and 22 times that of Ireland. 

2. Equality: of States or of Citizens?
The status of states raises fundamental normative questions for a theory of federalism (cf. Beam, Conlan, Walker 1984, 249 in Laslovich 1993, 191).  The normative issue of concern here arises in federal arrangements where member states differ in population size, as in the EU.  The central decision procedures may accord all member states equal power, or make the voting power of all Europeans equal, but not both.  Should states or citizens be equal?
	A normative theory of federations must address two main topics.  Institutions should recognize and authorize communities or states only insofar as such allocation of authority are sound ways of securing the interests of some individuals of these states.  Standards of legitimacy must be developed, either to hold for all federations, or to serve as guides for the elaboration of specific criteria for each particular federation.  Unfortunately, neither kind of principles have yet been developed.
	Secondly, federal arrangements appear to run afoul of the norms of equal political rights and majority rule.  Consider: by entrenching the equality of states, a minority of voters living in several less populated states may override a majority of the citizens in the federation.  This clearly runs counter to the normative bases for majoritarian voting procedures, which insist that the vote of each individual should count the same.  
	Thus normative theories consistent with the European values of liberty, equality and solidarity hesitate to support a democracy of states, rather than of citizens.  The equality of states seems to run counter to the central principle of normative individualism which holds that only individuals' interests count, and all count as equals (Barry 1991, 26).  Furthermore, the tradition of liberal contractualism holds that social arrangements must be in accordance with principles which persons can reasonably propose as a basis for mutual, informed agreement (RAWLS 1971, SCANLON 1982, BEITZ 1989).  The social order must in principle be justifiable at the tribunal of each person's understanding (WALDRON 1987)  In contrast, the equality of states appears to be based on an alternative normative conception, that of communitarianism.  There the normative point of view is one where interests "of communities", or of select dominant citizens, are the fundamental objects of concern.  This position is incompatible with normative individualism and liberal contractualism (RAWLS 1993b, cf. FOLLESDAL 1997b).
	These conflicts notwithstanding, I shall sketch a contractualist defense for the equal political rights of states within federal arrangements.  On this view it is consistent with liberal contractualism that small states in federal arrangements wield powers out of proportion with their population size.  This contractualist argument is contingent on empirical claims which must eventually be supported by evidence beyond the auspices of normative political theory; the task here is only to sketch the argumentative strategy and defend it against certain objections.  
	Section II sketches some fragments of a contractualist normative theory, focusing on the motivational assumptions and the case for majority rule.  To allow a better grasp of the normative implications of this view, section III considers some of the arguments traditionally offered in favor of federal arrangements.  Section IV brings liberal contractualism to bear on the puzzle of federalism, and section 4 defends this view against criticisms.

II.  Aspects of a Contractualist Account of Legitimacy
On the face of it, EU institutions are blatantly at odds with central ideals and values of European political theory.  The lack of transparency of EU institutions, and the discrepancy between them and established categories such as federations, unitary systems, or confederations, hinder assessment of the union by standards of normative political theory.  The current Grotian situation, a network of overlapping loyalties and polities (BULL 1977), threatens the very notion of self-governance.  The feeble opportunities for political control by citizens might even suggest that normative assessment is futile.  The question of whether institutions can be justified towards all affected parties appears to play no practical role.  However, such conclusions are too rash, one reason being the intricate connections between normative legitimacy and compliance.  Popular support -- social legitimacy -- depends on several factors.  The member governments are acutely aware that European citizens must recognize EU laws as legally legitimate, i.e. enacted and exercised in accordance with constitutional rules and the like.  Moreover, the subjects must regard the emerging European institutions as normatively legitimate, i.e. as justifiable and imposing a moral duty to comply (BEETHAM 1991, FLATHMAN 1993).  The jury is currently out on both counts (cf. GUSTAVSSON and BELLAMY and CASTIGLIONE in this volume regarding the German case).
1.  Liberal Contractualism
The contractualist account of normative legitimacy takes as its subject the rules of practices and of social institutions in particular.  We ask under which conditions citizens of Europe have reason to accept European institutions as normatively legitimate and hence binding on their conduct.  
	All European states hold that all citizens are worthy of equal concern and respect.  The tradition of liberal contractualism provides a particular interpretation of this commitment.  Institutions are legitimate only if they can be justified by arguments in the form of a social contract of a particular kind.  A fundamental commitment to equal respect entails that all individuals must be served by the social institutions: Every individual's interests must be secured and furthered by the social institutions as a whole.  This commitment is honed by the notion of possible consent, allowing us to bring the vague ideals of equal dignity to bear on pressing questions of legitimacy and institutional design.   The principles of legitimacy we should hold institutions to, are those that the affected persons would unanimously consent to -- under conditions that secure and express their status as appropriately free and equal.  Appeals to consent thus serve to recognize legitimate authority, even though consent does not generate the moral authority of institutions (MURPHY 1994).  The set of social institutions as a whole should secure the interests of all affected parties to an acceptable degree, including our interests in peace, stability, basic needs, and shares of goods and powers.   
2.  Motivational Assumption: A Sense of Justice
Contractualism of this particular ilk does not assume that individuals are primarily interested in satisfying all their self-oriented interests.  In comparison, other contractualist traditions in moral philosophy, including David Hume and more recently David Gauthier (1986, 1990), seek to answer the question posed by the moral skeptic or egoist: "why be moral?"  They explore the reasons rational egoists have for being moral -- i.e. for constraining their pursuit of their self-regarding interests in ways matching what we ordinarily think of as moral constraints.  Thus Gauthier seeks to "defend the traditional conception of morality as a rational constraint on the pursuit of individual interest" (GAUTHIER 1986, 2).
	Liberal Contractualism of the sort explored here is concerned with other central tasks of moral theory.  It assumes that individuals generally have an interest in being "able to justify one's actions to others on grounds they could not reasonably reject." (SCANLON 1982, 116).  They "desire to act in accordance with principles that could not reasonably be rejected by people seeking an agreement with others under conditions free from morally irrelevant bargaining advantages and disadvantages" (BARRY 1989, 8).  This commitment to give reasons "manifests our respect for the reasonableness of others" (MACEDO 1990).  Hence the aim of Liberal Contractualism is not to justify morality, but rather to bring this commitment to justice to bear on our rules and practices.  However, this motivational commitment renders a contractualist account of federal arrangements vulnerable to even further challenges.  Federations appear to assume a conflict model of politics, which seems at odds with contractualist motivational assumptions.  Some authors claim that federal models either assume or foster a conflict model of politics. Checks and balances are carefully set up to resolve conflicting interests among individuals and factions assumed to be at odds.  Furthermore, the conception of the common good secured by such federal arrangements is challenged.  Goodin (1996) suggests that the method of checks and balances among branches of government with veto powers assumes that the common good secured is only that which is common to all.  Politics only allows for Pareto-like improvements, by striving to have as many different partitions represented.  In federations this includes populations divided by state boundaries.  
	Federal arrangements which allow for blocking votes encourage politics of selfish interests, and maintain cleavages, rather than to foster shared deliberation about how to best pursue the public good.  Federal arrangements prevent politicians from taking a comprehensive view, seeing things from everyone's perspective.  Institutionalized vetoes are particularly problematic, as they

miscue people - voters and politicians alike - to think in narrow terms of personal and sectional interests.  A veto is a device designed precisely to protect one's particular interests against the designs of others.  It is not a device by which a group of people can sensibly decide what they collectively want to do... operating through a system of internalized vetoes is no way to evoke those higher concerns -- indeed, quite the contrary. (GOODIN 1996, 339-40; cf. COHEN 1991).

If indeed federal arrangements assume and foster a particular conception of citizens, and of politics as selfish competition, this is at odds with a commitment to normative individualism. Furthermore, Goodin's claim that federalism is incompatible with an attractive account of the public good should give us pause.  Goodin holds that the public interest is not merely that which is common to all, but "(1) It is an interest that people necessarily share (2) by virtue of their role as a member of the public (3) which can best or only be promoted by concerted public action. ..'highest common concern'" (GOODIN 1996, 339).
	We must take seriously the charge that federal checks and balances and the day-to-day conflictual politics prevent this sense of justice.  Why, if people can have a sense of justice, should institutions be shaped on the assumption that individuals are primarily self-interested or act out of ill will, rather than simply aiming to secure deliberation among people of good will?  
	Three central responses can be sketched here.  Firstly, the institutions must be set up so as to prevent standard threats to individuals' vital interests.  Hence, institutions should seek to reduce reliance on the good will of others, if other arrangements are available.  The point is not that such reliance should or must be avoided, but rather that institutions should economize on virtue in order to remove the risk of partial compliance.  
	Secondly, the motivational assumption of a sense of justice, while concerned to comply, is of a weak form.  To be sure, the situation is not one of prisoners' dilemma, where non-compliance is preferred regardless of compliance by others.  But compliance with just institutions is not preferred regardless of compliance by others; but rather holds that given that others comply, individuals will also prefer to comply.  By sanctioning non-compliance, and by reducing the other potential gains of non-compliance, institutions serve an important role in providing public assurance that others comply -- hence increasing the likelihood that individuals' sense of justice comes into play.  
	Finally, a society must make a wide range of decisions on an on-going basis, including those where there are conflicts of interest.  One important task of politics is to secure what Goodin calls "highest common concerns", where the task is to generate benefits for every citizen.  However, another important task is to resolve distributive conflicts, where some stand to benefit while others lose.  

3.  Majority Rule
Majority rule is often used in democracies to settle distributive conflicts. Entrenched federal institutions limit the role of citizens' political control through majority rule in at least two ways.  

a) Some object to constitutional entrenchments in general insofar as they reduce the scope of majority rule and opportunities for democratic control of the political agendas.  More specifically, constitutions are said to be unalterable, and distanced from political debate (BICKEL 1962, BELLAMY 1995, HARRISON 1993).  Constitutional federalism thus subjects citizens to the dictatorship of past peoples.  b) Some object to constraints on majority rule, in the belief that unbridled majority rule is essential to democracy.  A satisfactory response to this criticism must draw on a normative defense of majority rule.  
	From the perspective of Liberal Contractualism the task of political arrangements is not ultimately to carry out the will of the majority, but rather to secure the interests of all affected parties.  However, the latter is often best secured by majority rule, properly regulated and circumscribed.  Such decision procedures secure that all affected parties' interests are taken care of acceptably well, as compared to other arrangements.  A formally equal distribution of political control among all affected parties secure and further the relevant interests to an acceptable extent, compared to alternative allocations of authority. 

the central virtue of democratic forms is that, in the presence of a suitable social background, they provide the most reliable means of reaching substantively just political outcomes consistently with the public recognition of the equal worth or status of each citizen.  Democratic forms succeed in achieving this aim, when they succeed at all, less because they aggregate existing preferences efficiently than because they foster a process of public reflection in which citizens can form political views in full awareness of the grounds as well as the content of the (possibly competing) concerns of others. (BEITZ 1989, 113; and cf. WEITHMAN 1995, 325).


Such arguments must rely on substantive empirical information about how democratic measures and alternative procedures are likely to work, including the likely abuses of power they are likely to foster.  Thus liberal contractualism supports majority rule, but on its merits, both regarding factual outcome and its socializing effects on citizens, and only by a comparative claim: that alternative institutional arrangements are less acceptable.  Such arguments rely heavily on empirical claims which may well vary among particular states. 
	Let us first consider the fundamental objections of dictatorship of past and distant peoples, before turning to other concerns about majority rule.
	Some writers argue against entrenching some individual rights in a constitution, since a constitution is anti-majoritarian and non-representational.  Thus a constitution appears to fly in the face of the principle of rule by the people.  Now clearly, the constitution is anti-majoritarian.  One function of constitutional protections through rights is precisely to secure certain interests of every citizen, even those of minorities, against day-to-day majoritarian politics.  Some issues are placed off the political agenda.  From the point of view of Liberal Contractualism, this is justifiable insofar at some such arrangement is needed to secure the vital interests of each citizen against standard threats.  The important issue is not whether this should be done, but which rights should be entrenched in this way, and how to provide for adjustment and revision of the constitutional protections.  For a constitution must also provide channels for changing the constitution by qualified majority, in light of changing circumstances and risks. 
	From the point of view of justice, this removal of some issues from ongoing political debate is not to be regretted.  It is surely not conducive to allegiance if the elected representatives are regularly able to redefine the basic rights of all, or those of minorities.  Furthermore, constitutional protections do not remove all issues from public debate, even though the issues are taken of the political agenda.  Constitutional constraints on political debate, for instance by a constitutional court, serves instead to give notice to the public.  The political powers that be, now take an extraordinary course; or the unintended systemic effects of political decisions now cross certain important boundaries.  Such warnings do not stifle political debate, since the legislature can revise the constitution if the requisite safeguards are satisfied (ACKERMAN 1988, 192; and cf. SUNSTEIN 1994, 13-14 for a list of reasons for entrenching institutional arrangements).  

	When is majority rule legitimate?  The actual effects of voting mechanisms may be poor by contractualist standards, depending on several factors here only to be mentioned in passing.  Electorates may have little actual choice among candidates, and poor grounds for assessing and predicting past and future performance.  Indeed, the election process may be a placebo for self-rule and accountability (DUNN 1993, 17).  All the same, majoritarian institutions can avoid the flaws noted by Dunn and others.  Better systems secure that the public is regularly provided with a range of candidates with clear positions, that opinions are informed by an independent media, and that citizens have opportunities for deliberating about what the issues are, how they are resolved in pursuit of the public good, and which of the candidates are best for these tasks.  These preconditions for a functioning system of majority rule explain the importance of transparency and public reason (RAWLS 1993).  Indeed, public deliberation can often yield general agreement on many issues.  However, such stable procedures assume that the institutions inculcate citizens with shared concerns through public discussion, forcing each to casts appeals in terms others can share (GOODIN 1996; WEITHMAN 1995).  
	A full defense of democratic practices must specify and justify the formal and actual role and powers of representative assemblies and elected executives.  Assemblies cannot always be mere rituals, but also serve as a forum for deliberation about legislation and policy.  Representatives in the legislature may take part in the actual formulation of laws or limit themselves to initiate and correct proposals (MILL 1861).  Representatives may be in charge of government, set the direction of policy, or oversee the executive branch solely with the power to eject.  For accurate normative assessments we must determine the benefits and risks likely to occur under the alternative distributions of power, and the likely effects on affected parties.
	The scope for majoritarian procedures is also important.  Thus Brian Barry, for instance, argues from within a contractualist perspective that the best case for such mechanisms is when there is only one decision, only two alternatives, when the constituency not open to doubt, and the outcome is not of vital importance (BARRY 1991, 27).  
	Turning to the European setting, these brief comments indicate why we have reason to lament the poor prospects of majoritarian mechanisms.  EU institutions hardly provide arenas for well-informed discussion and political choice at the European level.  Moreover, the preconditions for peaceful problem-solving: a background of shared interests, is difficult to obtain and maintain in the absence of a shared culture or common identity (SCHARPF 1988).  Finally, there are no clear limits on the scope of joint central decision-making, because of the legal doctrines of Direct Effect and Supremacy of EU law.  The lack of constitutionally embedded allocation of powers to member states increases the risk that permanent minorities become permanent losers, and that vital interests are threatened.  However, we must consider whether states are the best loci for wielding power in the EU, if the concern is to secure the interests of all.  Which interests are best secured through states?

III.  Arguments for Federations
Several reasons can be entertained why states should continue to enjoy power in European institutions, maintaining federal elements in the Union.  However, few of them seem defensible in the absence of substantive, empirically informed normative arguments.  
	Undoubtedly, the European Union has developed out of the perceived national interest of sovereign states.  The historical bargains yielding the union are crucial  for explaining why the curtailed sovereignty of member states came to be embedded in current institutions.  However, our concern is not to explain how the European Union came about, but rather to assess and guide further developments.  For such assessment the actual intergovernmental bargains among sovereign states are insufficient unless we can show that this is a case of just bargaining, confirming that bargaining positions and the process itself were acceptable.  Bargaining power must have been exercised appropriately, the parties must have been sufficiently informed, and so forth.
	We should also note that appeals to a historically shared European identity which recognizes sovereign states are unhelpful and insufficient for our purposes.  It is unhelpful, as several writers have noted: the essence of Europe in fact is diversity and complexity of localized societies (KUNDERA 1984; ENZENBERGER 1987, with competing attempts at (re)defining the concept of Europe (WÆVER 1990).  Thus the quest for shared values, identities and loyalties may be arduous and yield little in terms of where Europe should go.  On this point, we should agree with Habermas' recommendation: 

... our task is less to reassure ourselves of our common origins in the European Middle Ages than to develop a new political self-confidence commensurate with the role of Europe in the world of the twenty-first century. (HABERMAS 1992)

Moreover, such appeals to a shared conception of a people's Europe are insufficient.  The claims to unrestricted sovereignty among equal states are themselves notoriously troublesome, at odds with norms of the equal worth of all individuals.
	Hence for our purposes another approach is required: we must seek to determine through normative arguments how the overall set of European social institutions should distribute benefits and burdens, powers and obligations among individuals and groups of individuals.  We must draw on other shared ideals and values in addition to those of the sovereign state, in order to assess both claims to sovereignty and the legitimacy of federal arrangements.  

1.  A Step towards Cosmopolitan Government?
Normative individualism endorses the equal worth of all affected parties.  This norm is universal with regards to the domain of individuals whose interests count.  It might therefore seem that this position tends to support global institutions, holding out a world government as the proper goal of political development.  On this account, federal arrangements are to be favored either as an intermediate phase or as the best stable solution (Cf. KANT 1796, ACKERMAN 1988, 156).
	However, the fundamental 'universalism' of normative individualism is one of range of individuals, not regarding scope of institutional jurisdiction.  It insists that the interests of every affected party must count, but does not rule some institutional arrangements in or out by definition, in the absence of knowledge about their likely impact on individuals.  Thus the normative case for federal institutions must still rely on complex comparative claims about the likely effects of such institutions for individuals' interests, as compared to other stable arrangements. 

2.  Drawing Legitimacy from State Parliaments?
Another normative defense of federal arrangements would hold that the best -- or indeed the only -- way to legitimately add a supra-national level of governance must build on existing normatively binding sites of political authority.  States is the only locus where the wills of the peoples find expression, for instance on the basis of consent of the governed.  National parliaments, themselves normatively binding, transfer some of their powers to central institutions which thus can legitimately claim compliance.  Only some such transfers are compatible with the tasks properly allocated to domestic governments.  Hence federal, rather than completely centralized institutions, are called for.
	However, this justificatory strategy takes for granted several contested claims.  State sovereignty of the proper scope must be defended in the first place.  Moreover, it is highly contentious to hold that national parliaments are the place, and indeed the only place, where the 'common good' finds its expression.  Finally, this argument appears to draw on an unwarranted analogy, from an incorrect understanding of legal legitimacy: since the only legally binding international norms are treaty based, normatively binding norms must likewise be consented to by governments.  However, this analogy must be justified.  Moreover, and as a matter of international law, there are non-treaty based legal obligations that apply to all states, namely customary law of nations (SCHACHTER 1982).  Thus the basis of the analogy is flawed: there might in principle be morally binding claims within federations that do not rest on treaties among the member states.

3.  Protecting Important Interests
Heterogeneity of preferences suggests that government should be small-scale.  Individuals differ in opinion, value and condition, hence they must be granted an interest in political controls, in influencing the institutions that shape their lives.  This interest suggests that jurisdiction should be local except insofar as larger scale arrangements are required for coordination or externalities.  Thus "Federalism ... reduces the number of topics on which is necessary to arrive at inter-regional and inter-community agreement." (COVELL 1987, 75).  A fruitful defense along these lines must argue that federal arrangements allow states to protect their vital "national interests" through cooperation restricted by veto powers and blocking abilities.  
	A defense of this kind must indicate how a system of checks and balances serves these ends, and how it constrains the day-to-day political bargaining between tiers.  The grounds for veto or blocking must be specified, perhaps through a list of individual and state rights.  A definite list of the objectives of the federation, coupled with a Principle of Subsidiarity must provide further guidance.  Such an account must draw on a theory indicating which interests are at stake, and what are the legitimate ends of state and federal institutions.  From the point of view of Liberal Contractualism, it is important that the "national" interests are specified in terms of the interests of individuals. 
	However, this strategy in defense of the nation state also raises some further problems.  Firstly, why allocate powers precisely at the level of nation states, rather than insisting that decisions must be local, perhaps placed primarily in the various regions of states?  
	Secondly, this argument fails to explain why states should be granted powers out of proportion with their population sizes.  Standard accounts of individuals' interest fail to illuminate this issue.  Thus, plausible arguments in favor of federal arrangements must draw on a normative theory of legitimacy and address these two questions.

IV.  States as units controlling cultural change
Against this backdrop of normative theory, we now consider why states should be allowed to play an institutional role within federal arrangements.  The arguments will depend on empirical evidence beyond the scope of this article, concurring with Riker's remark, that "One does not decide on the merits of federalism by an examination of federalism in the abstract, but rather on its actual meaning for particular societies." (RIKER 1964, 152, cited in BURGESS 1993, 104).  
	We need an account that does not merely regard states as loci for checks and balances within a federation-like arrangement.  No doubt a careful distribution of votes may serve to prevent permanent minorities within small states.  However, we must be more clear about which interests of individuals that are likely to be secured by this arrangement.  Moreover, the protection of individuals' interests may be secured by granting states veto or qualified majority rights, but at the risk of opening up for inappropriate bargaining hold-outs.  There are other ways of securing vital interests, e.g. through human rights, or through limits on the Union objectives by enumerating the powers of central government such as national defense and the regulation of commerce (SUNSTEIN 1994, 35).  Alternatively, states may be allowed to determine the means for pursuing shared goals through the use of EU directives rather than regulations.  Thus further reasons must be offered for insisting that states should enjoy formal powers within federal arrangements.
	A more promising strategy is to hold that states represent views and interests.  Representation of views may be important to ensure that the various views are expressed in the deliberative process.  However, this plausible aim does not require mechanisms of veto or qualified majority mechanisms, typical of federal arrangements.   Nor is it clear that state governments are the primary locus for shared purposes and goals: cultural and value pluralism within states tend to render them too large and heterogeneous.  Frequent regional unrest and the flourishing of political parties competing for domestic control indicate that the unit of the state is too large.
	Nevertheless, I shall suggest that states are important units for individuals' pursuit of their interest in exercising control over institutional change.  The social institutions that surround us have a pervasive impact. They provide the backdrop for the distribution of important goods, powers, burdens and obligations.  At the same time institutions shape our expectations and values.  We have a strong interest in affecting these circumstances that shape our interests and plans.  Furthermore, we have a strong interest in fulfilling our legitimate expectations.  Our expectations are best secured when we can control or influence political decisions.  This is one reason why the distribution of political authority is a central issue of legitimacy.  
	Institutional and cultural changes challenge our ability to maintain coherence and continuity in our lives.  With changes in values, norms, institutions, history and language, new options for life choices appear, while others disappear.  Among the important interests individuals have is the ability to forecast correctly about their own future, including likely options, attainments and needs.  The structuring role of culture and institutions in identifying paths and options, and thus shaping our expectations is of little  value if the signals are false.  Thus, cultural and institutional changes should not be too abrupt: Members have an interest in revising their plans as options and consequences change.  
	We need not assume a voluntaristic conception of the person, that the individual values the ability to continually change plans and values independently of others.  Rather, the claim is that one forms one’s expectations on the basis of the surroundings, and therefore are prone to influence by social institutions -- themselves under political control.  We recognize the interest in forming correct expectations, and this is why individuals should have the power to regulate the speed and direction of institutional and cultural change.  
	This role of cultural membership supports claims based on the interest of members to have resources for governing change.  Given the threats of alternative allocations of such control, it seems plausible for citizens of a state to insist that they should have the means to control the development of their culture.  This interest thus supports claims to allocate the power of maintaining and developing one's culture within the nation state, rather than with agents of the state at large.
	Note that this interpretation of the interest in controlling cultural change does not ground claims to maintaining a variety of institutions and cultures.  However, it has implications for the speed and the authority to change, somewhat similar to Kymlicka's view (1995).  
	The interest in controlling institutional and cultural change supports the view that changes should as far as possible be consonant with existing life plans.  The power to control institutional and cultural changes must be allocated in light of this concern.  Sovereign states have traditionally been entrusted these powers.  Citizens' expectations have to a large extent reflected domestic institutions and cultures, maintained by state governments.  
	This state dominance cannot be justified without bounds.  Thus, within states the interest in controlling cultural change grounds the right of some cultural and ethnic minorities to control some aspects of their culture (FOLLESDAL 1996, and see KYMLICKA 1995 for a related position).  Within a federation of states, institutional and cultural traditions still cluster around nationality and state borders.  I therefore submit that this interest in controlling institutional change justifies the claim that state governments should enjoy a range of powers. 
	In a system of governance consisting of somewhat sovereign states, geographically clustered groups of compatriots share institutions and culture.  The interest of individuals in controlling the development of their institutions and culture may best be served by allocating the power to maintain and develop these institutions in state institutions.  Individuals' interests thus support claims to allocate the power of maintaining and developing one's institutions and culture within a small unit, rather than placing those powers with a body that regulates a larger population.  
	Even though this interest justifies some measures of conservatism, this view does not support unbridled status quo.  Unjust distributive arrangements may not be defended by this line of argument, insofar as such institutions give rise to illegitimate expectations, whose standing is different.  However, when distributive justice is secure, our interest in satisfying expectations support an allocation of powers at the state level within federal arrangements.
	This defense of state powers also explains why small states may properly be overrepresented in federal decision-making bodies.  The similar interest of all is appropriately secured by allowing small states to enjoy influence beyond what their population size should entail.  That is, the same interest of all, accorded similar weight, allows institutional arrangements where their representatives have different weight in the decision-making process.  There are two reasons:  
	Firstly, the similar interest of all in controlling cultural change is protected by having representatives in central decision-making processes. This allows the deliberating parties to consider the impact of their decisions on the expectations of various peoples.  However, this interest is not in general properly secured by majority rule, letting representatives' votes count according to population size: the outcome may for instance be of vital importance.  Thus the general case for majority rule would not seem to hold across the board for such issues.
	Secondly, the interest of citizens of small states is threatened differently than the similar interest of citizens of populous states.  If decisions were made by majority vote, small states would tend to be policy takers rather than policy makers.  The risks against established expectations are thus faced to a larger degree by members of small states.  The Liberal Contractualist view holds that similar threats to similar interests must be equally avoided for all affected.  It therefore seems acceptable to allow small states to veto or block changes to compensate for this added risk.  
	We have considered a justification of embedded powers of states, and small states, within a federal arrangement, consistent with Liberal Contractualism and with Normative Individualism.  Individuals' interest in controlling institutional and cultural change justifies the continued role of states within federal systems of governance, and explains why states may enjoy powers that do not reflect population size.  This account may prove useful for further work in a normative theory of justice for Europe: the proper scope of such powers and the allocation of votes securing blocking coalitions, the substantive content of the Principle of Subsidiarity, as well as the legitimate scope of 'vital interests' which states may appeal to in vetoing EU decisions.  
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