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This chapter looks at the New Modes of Governance (NMG) from a normative perspective, assessing their democratic legitimacy. Of the four questions underlining the New Modes of Governance Project, therefore, we concentrate on evaluation , discussing only briefly and at the beginning how NMG emerged, evolved, and operate. Under NMG we consider a variety of forms, such as regulatory networks negotiating agreed standards, policy co-ordination through benchmarking and comparative analysis of policy performance, and independent regulatory authorities whose responsibility is to set standards and define the terms of compliance in particular industrial or service sectors. But we also consider, more generally, the way in which Committees and civil society organizations play a role in European social dialogue and more generally in European governance. 
From a normative perspective, the emergence of NMG has been supported on the basis of two main arguments. One is centred on considerations of effectiveness, suggesting that networks and private actors have greater expertise, which makes them able to respond more speedily and appropriately than public actors to changing circumstances in a given policy domain. The other is centred on the idea of credibility, and the way in which expert-based institutions and arrangements can make more credible long-term commitments than directly political institutions, since they are insulated from partisan politics and from the political cycles characterizing democratic government.
But it would seem that NMG have emerged not only because of their alleged superiority in terms of effectiveness and credibility, but also as an effect of the weakness of traditional forms of democratic legitimacy at the EU level. Moreover, NMG have been promoted in areas where majoritarian politics at the European level is either unavailable or regarded as inappropriate. The more informal and less hierarchical ways in which NMG function have been seen, by political and societal actors, as providing more participative and negotiated ways of decision-making compared to the more hierarchical and authoritative mechanisms of traditional democratic politics present at the national level. This supposed superiority of NMG, however, is a rather contested issue, and one that poses difficult questions in terms of legitimacy, democratic representation, and political accountability. In this chapter, we shall assess how NMG fare from these three perspectives, but we start first with a brief discussion of the emergence and nature of NMG as part of European governance at large.

‘New’ Modes of European Governance
In spite of the different understandings regarding the scope and character of European governance, there is a basic agreement in the literature that at the centre of the governance web – where supranational institutions, intergovernmental politics, and policy-making processes meet – lies the so called Community Method. Historically, this represents the way in which the different institutional components that make up European governance have been arranged; but it has also come to represent the ‘template’ for supranational policy-making with a functionalist logic of its own (Wallace and Wallace, 2007, p. 342). This allows supranational institutions to widen their own power and competences as well as to act as ‘agents of integration’ (Haas, 1958), thus creating a causal circle between the two processes (Majone, 2005, p. 44).
	Majone (2005) summarizes the working of the Community Method by suggesting that it regulates the interaction between the main institutions of the Union according to three principles. The Commission’s ‘independence’ is at the basis of its exclusive prerogative to initiate proposals, execute policies, act as guardian to the Treaties, and represent the Community internationally. The Councils of Ministers and the European Parliament have the power to ‘sanction’ the proposals made by the Commission. Finally, the ECJ ‘guarantees’ a balance between the institutions, while upholding the integrity of the European legal system (Majone, 2005: 44). There can be thicker descriptions of the Community Method than the one offered by Majone. These point at the more substantive ways in which various institutions have assumed particular responsibilities in relation to different areas of policy making. They distinguish, for instance, between a stricter application of the Community Method, with regard to areas such as agricultural and fishery policies, and slightly modified sets of rules of engagement and institutional responsibility used in areas such as competition policy, regulation, and distributional issues (Wallace and Wallace, 2007). These thicker descriptions imply the actual involvement of other actors besides the main institutional ones. Hence, a greater role is given to social, sectoral, and regional actors, and in some cases to the mechanisms and autonomous logic of the market.. 
Although this structure of governance is fairly innovative when compared with decision-making processes at the member-state level, the Community Method is characterized by traditional elements of governance, such as a hierarchical division of competences, binding decisions, and the more or less uniform and strict implementation of rules through the use of sanctions for non compliance. Alongside the Community Method, however, there have emerged other modes of governance aimed more specifically at policy coordination between different institutional and national actors, and at forms of selective transgovernmental cooperation, departing from traditional governance in important respects. Their emergence and alleged growing importance in the EU is seen as part of the political weakening of the Community Method, but, in principle, these new forms of governance are neither specific to the EU nor to the supranational dimension (Sabel and Zeitlin, 2008; Wallace and Wallace, 2007). In the EU context, however, they seem to acquire a particular architectural quality, besides having, as already remarked, a specific political valence. Indeed, they are usually seen as part of two distinct, and often opposed, political developments. On the one hand, they are said to be promoted by national governments, in an attempt to rein in the growing powers of the Commission (Majone, 2005, p. 60; cf. also Citi and Rhodes, 2007, p. 464; and Pollack, 2003, with particular reference to comitology). On the other hand, a less strategic and more functional interpretation of their emergence is suggested, emphasizing how they represent a form of pragmatic accommodation of a number of factors facing decision making at the EU level. These include increasing complexity, deep diversity, uncertainty with regard to policy effects, and diffuse concerns in European society about lack of legitimacy and over-centralization in policy-making (Scott and Trubeck, 2002: 6-8). This more functionalist interpretation does not see the new forms of governance as necessarily diminishing the Commission’s political role, but, on the contrary, as part of a process of ‘competence creep,’ in so far as the new forms of governance represent a way of enlarging EU competences to areas where supranational institutions have no formal say.
In the EU literature, these more innovative forms of governance are described in various ways: as new modes, multi-level governance, transgovernmentalism, soft-law governance, experimentalism, deliberative governance, comitology, etc. (Wallace and Wallace, 2007). Majone (2005), for instance, sees in them a kind of supranational form of ‘self-government’, where national governments and other social and local institutional actors try to find alternative methods of coordinating their policies and agreeing on converging standards and targets, than by simply delegating part of the decision-making and compliance process to supranational institutions. But, more comprehensively, and following Scott and Trubeck (2002), it is possible to distinguish between two departures from the traditional Community Method. The first kind of departure consists in a series of specific variations in the way in which the Community Method operates, such as the introduction of more flexible and non-binding legislation, and the substitution of procedural prescriptiveness for substantive uniformity. Other specific departures comprise the introduction in the policy-making process of new institutional actors, in the form of comitology for instance, to partly direct and control the Commission (Hix, 2005: 52-3); and the more frequent recourse to consultation with civil society organizations through either ad hoc initiatives or more institutionalized fora and procedures (Scott and Trubeck, 2002: 2-3). This first kind of departure, therefore, corrects and transforms the institutional equilibrium and competences of the Community Method, whilst giving greater leverage to national and sub-national actors in the implementation of policies and in the application of directives and other legislation, without changing the basic principles of traditional governance. Scott and Trubeck call this ‘new, old governance’ (2002: 2).
The second kind of departure from the Community Method is presented instead as being more radical, for it is said to amount to a wholesale alternative to the traditional logic of governance. The introduction of the Open Method of Coordination (OMC) in the fabric of European Governance is considered as the most innovative amongst the new and alternative instruments (Citi and Rhodes, 2007). Scott and Trubeck (2002: 3-6) list a series of characteristics that in their view sets the new architecture of governance apart; these include:
	the valorisation of forms of participatory governance, making civil society an important partner in policy-making; 

the full acknowledgement of the multi-level nature of governance in the EU; 
the recognition that legislation needs to adapt to diversity and to the principle of subsidiarity; 
the centrality of deliberation in policy making, both as an instrument for problem-solving and as a form of legitimation; 
the adoption of soft-law measures, and of flexibility in their implementation; 
finally, an attempt to design policy-making processes and mechanisms that favour experimentation and knowledge creation.
None of these characteristics is entirely new. In one form or another, they have been integrated in traditional governance, either as part of the process of policy formulation, or as second-best options, or as a growing trend in international policy coordination (Wallace and Wallace, 2007: 349). From this perspective, what sets ‘new modes’ apart from ‘new, old governance’ is their more systematic application, or the fact that they are embedded in a new architecture (Sabel and Zeitlin, 2008) or ecology (Sbragia, 2008) of European governance, where a number of principles and preoccupations such as those listed by Scott and Trubeck apply.
Summarizing the different ways in which the new European governance has been characterized in the literature, three core elements stand out. In structural terms, new governance is heterarchic, while old governance, even when involves several institutional actors, remains hierarchical in character. New governance opts for soft-law and flexible instruments, and therefore embraces a weak conception of authority and uniformity in organization and policy-making. Finally, new governance privileges deliberative, consensus-based, and reciprocal learning forms of policy-making and problem-solving.
In the reminder of this essay, we shall try to assess how the specific characters of the NMG fare from the standpoint of normative legitimacy, looking in particular at their justifiability to those affected by their decisions, at their representativeness, and, finally, at their contribution to political accountability. The first two parts of our argument will raise a number of questions regarding the way in which the NMG meet the test of democratic legitimacy, suggesting that in order to pass such a test they need to be nested in more traditional structures of democratic governance, acting in the ‘shadow of hierarchy.’ In the concluding section of the chapter, we advance the hypothesis that it possible to think of the ways in which NMG contribute to governance legitimacy in a more positive way, in so far as they are part of a process of political accountability that involves the furthering of public reason as well as responsiveness to citizens through elections.

Legitimacy, trustworthiness and compliance
When and why, if at all, do citizens and their national authorities have a moral duty to obey the regulations that arise from NMG? This section sketches an account of this issue of normative legitimacy and the multifarious roles of institutions that help give assurance and render authorities trustworthy in this regard. We must distinguish between the normative legitimacy of a political order or regime, which is a question of whether the rules and practices satisfy certain standards of legitimacy; and the more demanding conditions for when citizens have a political obligation or a normative duty to comply with such rules and commands. Political obligation requires more than normatively legitimate of the rules, since citizens have a political obligation only if such rules are also generally complied with.
The sense of legitimacy of primary concern here is the normative assessment of regimes, particular institutions, officials’ actions, or policies. At issue is whether these regulations, institutions, authorities and their actions are justifiable to those affected by them, and particularly toward those required to uphold them. If the regulations are so justifiable, those subject to them – for instance citizens – may have a moral obligation to obey these institutions or officials. They are said to have a ‘political obligation’, at least when others comply. More specifically, general support for the EU requires that citizens can trust in the general compliance of others, both citizens and officials, based on a shared acceptance of the legality and normative legitimacy of the regime. Such trustworthiness in institutions and fellow citizens seems necessary for the long-term support of the multi-level political order and for authorities’ ability to govern. Trust and trustworthiness have become increasingly important among Europeans, due to the growing interdependence characterizing European societies and the shifts from unanimity to qualified majority voting in many policy fields. The unanimity rule protected citizens of one member state against policies contrary to their own interests, and from risks that others would not do their share of complex cooperative ventures. But such ‘veto points’ led to stagnation, preventing common action even when required. A series of treaties gradually reduced the scope of unanimity, until the Lisbon Treaty established qualified majority in the Council, and co-decision by the European Parliament and the Council, as the default legislative procedure. Indeed, as already suggested, the Open Method of Coordination and other NMG may also have emerged in response to the difficulty of achieving unanimity among the member states. 
Institutions can contribute in many ways toward building and maintaining the requisite trust and normative legitimacy of a political order such as the EU. Their multiple roles are particularly complex in settings where actors are ‘contingent compliers’ in the sense familiar from game theoretical discussions of Assurance Games (Taylor, 1987; Levi, 1997; Kydd, 2005). Contingent compliers are prepared to, and prefer to, comply with common, fair rules as long as they believe that most others do so as well. Acting from such a sense of justice does not entail that they are not also motivated by self-oriented interests, but that these interests are constrained. They may for instance be motivated by what John Rawls called a duty of justice: ‘that they will comply with fair practices that exist and apply to them when they believe that the relevant others likewise do their part’ (Rawls, 1971: 336; see also Scanlon, 1998: 339).
Institutions can bolster expectations concerning others’ actions, so as to address the complex assurance problems that face contingent compliers. Recent empirical and normative contributions in the theory of games and experimental economics enhance our understanding of how institutions can provide the requisite forms of assurance. Social institutions can promote trust and trustworthiness in various ways (Ostrom, 1990; Scharpf, 1997; Lowry, 1977; Putnam, 1993). They can reduce the likelihood that others default by adjusting their incentives by means of sanctions. They can reduce the costs of failed trust, for instance by restrictions on the scope of legal political decisions by human rights that protect against abuse of majority power. And institutions can provide transparency by fostering public knowledge that Union citizens and public authorities are indeed contingent compliers, also because they have been socialised into a shared European identity. 
Consider some of the ways in which institutions operate for the assurance of contingent compliers. First, contingent compliers must believe that institutions and authorities’ commands are normatively legitimate. This requires the following to apply: (1) a plausible public philosophy supporting the legitimacy of the political orders (Olsen, 2004); (2) institutions must be simple and transparent, at least sufficiently so that citizens can comprehend and assess them by the relevant normative requirements; and (3) institutions must be seen by citizens and authorities to be effective and efficient. Secondly, if contingent compliers are to believe that most other actors will comply, they need to hold firm beliefs about the future compliance of others. This requires the following: (4) institutions need to monitor or facilitate the monitoring of others’ actual compliance; (5) institutions need to either include or support trustworthy mechanisms for monitoring whether policy makers actually solve the problems they are meant to address; (6) institutions may provide sanctions that modify citizens’ incentives; finally (7) institutions provide mechanisms for socialization. 
Institutions that render institutional rules, citizens and authorities more trustworthy in some of these ways contribute to satisfying the two main conditions for contingent compliers. As a result, they serve to give citizens a political obligation to comply – in so far as these institutions are normatively legitimate. With this in mind, we can asses the extent to which NMG provide the requisite forms of assurance for contingent compliers and hence legitimacy, even in the absence of standard democratic mechanisms of electoral accountability. 
With regard to simplicity and transparency, multi-level arrangements such as those operating at European level are necessarily complex. Moreover, NMG are typically issue or sector specific, something that creates several additional problems, such as who should be considered as the affected parties and therefore included as stakeholders; or how to identify and adjudicate conflicts between the various and overlapping regulatory regimes.
With regard to the identification of the appropriate objectives and standards, it might be thought that they are likely to emerge on the basis of constructive debate among the participants. However, it is less clear where the rightful authority resides, and how to guard against skewed bargaining powers and cooptation, so that the agreements actually reflect and balance all affected interests against one another. 
NMG may secure efficacious solutions in a speedier and less costly manner. Networks and private actors often have more expertise, and may respond more speedily than when public actors seek to act alone. But, in the absence of transparency and oversight, citizens may have little reason to trust that this is in fact the case.
NMG may also help socialize participants, and hence foster solidarity and mutual concern among them. This may be one desired effect of deliberation. Yet this may be less attractive; for agents in NMG may not represent all affected parties, and deliberations are not always open to public scrutiny. These factors increase the risk that externalities at best will be ignored and possibly callously planned and imposed on the rest of the community. 
Do NMG monitor problem solving? It is not clear how these arrangements can determine whether their results are indeed effective, in ways that can credibly convince the public. Similarly, it is unclear whether NMG can be trustworthy monitors of compliance, since there are risks of cooptation and collusion with other interested parties.
Finally, with regard to sanctions, NMG may be able to provide them in the form of shaming or by threatening non-compliers with their exclusion from the networks. Such sanctions may well suffice in several cases.
The picture painted so far of the way in which NMG make compliance possible and reassure contingent compliers that others do indeed comply is a mixed one. We now turn to consider whether reinforcing the democratic dimension of NMG would increase their legitimacy, in particular by reducing the fragmentation of decision making and the possibility of externalities. For instance, careful nesting of NMG within democratic procedures might ,allow more creative and informed problem solving by non-accountable bodies if their membership were decided by democratic authorities with the view to creating a more ‘balanced’ set of participants. The decisions emerging from the NMG would ultimately be decided by accountable authorities, who would also have to address conflicts and spillovers among different NMG proposals. These processes would presumably be subject to more public scrutiny by the media and political parties than is the case at present. The deliberations within these ‘nested’ NMG would neither replace nor sideline public debates, democratic deliberation, and contestation, but rather enhance these processes. 
When NMG are nested within institutions that are democratically accountable, the NMG are thus less likely to lead to fragmentation and unintended externalities. However, when NMG are thus embedded within, and regulated by, institutions that secure democratic and legal accountability, it is an open question whether these ‘new modes of governance’ are really new, or really modes of ‘governance.’ To subcontract or delegate some elements of government in such ways is a traditional mode of coping with complexity by means of expertise and partial insulation.
Some might argue that NMG dominated by the European Parliament, or a directly-elected Commission, might drastically diminish the benefits of efficiency and credible commitments that are associated with NMG. If the regulatory authorities are no longer independent of politically-accountable bodies, this may lead to a politicization of regulatory policy-making. This politicization may in turn challenge the efficiency of NMG, insofar as they are forced to search for redistributive rather than Pareto-efficient outcomes. And they may not be able to withstand pressure by the politicians, thus sacrificing credibility. This might in turn undermine rather than increase the legitimacy of the EU (Majone, 1998, 2000, 2002a, b; cf. Dehousse, 1995). 
The argument that Pareto improvements become unavailable when NMG are hampered by democratic accountability has at least three flaws. Firstly, many regulatory decisions are not Pareto improvements, but impose burdens on some for the collective good somehow understood. Secondly, even when there are Pareto gains, the policy choice will have distributive implications insofar as several options are available along the Pareto frontier. The division of benefits is thus a matter of some normative concern – which many would hold should be decided by democratically accountable representatives. Thirdly, even though credibility toward other parties is important, the account of normative legitimacy sketched above also insists that citizens must be assured that policy makers are indeed seeking to promote the best interests of all, with fair division of benefits and burdens. Even if, ex hypothesis, NMG were to make such policy and regulatory choices that secure Pareto improvements, this is not enough: citizens must also have reason to believe that NMG regularly do so. As we have seen, the way to ensure this condition is to nest NMG within democratically accountable structures that firstly provide transparency and the opportunities for public debate about the choices made by NMG, and secondly that provide the possibility of sanctions.

Representation
One possible line of argument against the doubts raised in the previous section on the capacity of NMG for offering assurance to contingent compliers by engendering, of their own accord, trust in citizens and trustworthiness in institutions, is to suggest that NMG satisfy, albeit in unconventional ways, some of the criteria traditionally associated with democratic government. Such claims rest on the argument that delegated bodies and NMG provide the means to ‘represent’ social actors, general interests or even an overarching ‘European interest’ that the conventional democratic channels of political parties, electoral majorities and parliamentary representatives fail to register. Their alleged superiority in achieving better democratic ’outputs’ largely assumes these representative ‘inputs’. It is to such claims that we now wish to turn.
The representative claims made in support of NMG involve two main modalities of representation, which we shall call functional and societal. Societal representation by Civil Society Organizations has two rationales within European governance. The first is to provide one of the preconditions for political representativeness by constructing a ‘social constituency’ for the European polity in formation (Fossum and Trenz, 2006, see also Kohler-Koch, 2009a). It offers a social point of reference for a political system whose links with European citizens are tenuous at best. Kohler-Koch (2009b) calls this process an exercise in ‘imaginary representation,’ and considers it a ‘category that is supposed to help understand the formation of a “political system” and not to assess the democratic functioning of the EU.’ The second rationale for societal representation is linked to a conception of participatory governance, whereby policies are said to be more responsive and more likely to be regarded as legitimate through involving those affected in making them. 
Both these rationales risks subsuming the European public as a whole into the plethora of civil and social interest-based organizations that EU institutions choose to consult. Within the context of the Community Method, the Commission plays a mediatory and filtering role that aims to provide some unity to the variety of concerns expressed by different autonomous forms of social organization. It seeks to reconcile different interests and in various ways synthesise them so as to express an overarching European interest. However, within NMG the representation of social interests and particular concerns takes place through the direct participation in the decision-making process of private interest organizations, stakeholders, and general advocacy groups. As a result, it threatens to become partial and arbitrary in its representativeness of civil society as a whole. In fact, the participation of stakeholders and the organizations of affected parties in NMG is usually justified less on the grounds that they give access to more groups and hence are more representative per se, but more because they are thought to produce better decision making in a specific sector or activity, i.e. expertise. Little consideration is given to evaluating the sector’s impact on social interests not directly relevant to its operations or its relative importance compared to other sectors. 
In this respect, societal representation merges into the functional modality of representation. As we noted in the first section, the main features of NMG are said to lie in their offering a heterarchical structure of authority, greater flexibility, and enhanced problem-solving capacity. These qualities supposedly produce a more deliberative decision-making process aimed at achieving consensus on the best policy rather than bargaining to reconcile competing interests, while nevertheless remaining attuned to the diversity and multi-level nature of the EU. By bringing together state and non-state actors, experts and social representatives in a forum orientated towards the sharing of knowledge, mechanisms such as the Open Method of Co-ordination and network governance are held to foster “a reasoned discourse between expert and lay people” (Kohler-Koch 2009b) that overcomes a “deficit of mutual awareness between civil society and public authorities” (Lebessis and Paterson, 2000: 27). Strategies such as benchmarking and peer review supposedly encourage those involved to adopt better rather than convenient or self-serving practices, while respecting relevant and legitimate differences stemming from the autonomy and distinctiveness of the member states (Citi and Rhodes, 2007: 468-72). However, one can just as easily imagine these structural constraints having precisely the opposite effect – of producing only mutually advantageous, Pareto-optimal improvements that benefit those already privileged within the status quo by leaving existing inequities and inefficiencies intact. Fair and equitable policies will only emerge from this process if the representation is itself fair and equitable between the main concerns that need to be aired, or if the representatives see themselves as serving public rather than sectional interests. Yet, few if any criteria exist to ensure that representation fulfils the requisite standards of either fairness or publicness. It might be argued that, when dealing with the largely technical questions that form the bulk of the EUs business, both can be met through appointing national experts. However, not only can experts often disagree on technicalities, but also most technical questions have broader social and economic effects. Such policy spill-overs may go unaddressed without fair representation of non-technical parties from both within and, as we noted above, outside the sector. Health and safety standards for food produce, for example, will have implications for a whole range of actors and policy areas - affecting the viability of different kinds of farming practice, consumer choice, regional development, environmental policies and so on. Quite how all these might be appropriately factored into the deliberative process to ensure all receive their due weighting within the discussion remains obscure. 
The claim that NMG represent the European public interest appears more rhetorical than real. This problem gets exacerbated by the fragmented and partial way social interests are represented. But the main issue is whether there are clear mechanisms for ensuring that political representation occurs. This involves both a conceptual and normative assessment of their representativeness, to which we now turn.
Following Pitkin (1967), one can distinguish formal from substantive concepts of representation. Formal understandings contain two key elements, though different theories may focus more on one or the other: namely, authorization and accountability. These provide the formal processes through which representation takes place. From a formal perspective, representation consists in X authorizing Y (with regard to Z), and, at the same time, X being accountable to Y (with regard to Z). By contrast, substantive understandings concern the way in which the representative relationship works. Pitkin suggests that, broadly speaking, substantive concepts view representation as a way of either ‘standing for’ or ‘acting for’ someone or something else. 
‘Standing for’ suggests a somewhat passive way of taking someone’s place and ‘acting for’ a more independent way of doing so. However, such a sharp distinction would be overdrawn. Representatives who ‘stand for’ others may be obliged to act in a way that reflects their principals’ preferences or spirit; but they rarely have a precise imperative mandate from them detailing how they should act on all occasions. Thus, ‘standing for,’ which can take descriptive or symbolic forms, allows representatives some lee-way for interpreting their role and a degree of independence in how they perform it. Nevertheless, the idea of ‘standing for’ sees representation as involving some kind of proximity between representatives and represented. Such a proximity can take two forms: either a correspondence of interests and views between the representative and those represented; or a mirroring or reflection of the represented in the representatives, who, for example, may share a given quality of the represented, such as gender or colour. 
By contrast, ‘acting for’ focuses on the substance of the activity performed by the representative. As Pitkin says, ‘we are now interested in the nature of the activity itself, what goes on during representing, the substance or content of acting for others, as distinct from its external and formal trappings’ (1967: 114). Nevertheless, there is a range of ways of ‘acting for’ another person: be it as a substitute, a trustee, a deputed agent, a fiduciary, or an expert. As we shall see below, each of these ways of ‘acting for’ involves a different view of the relationship between the representative and the represented. Whereas some ways come close to the ‘standing for’ model, whereby an agent acts as their principals could be expected to, had they the ability or standing to do so; other ways involve agents acting for the benefit of their principals, even if their view of what would most benefit them conflicts with their principals’ own reading of their best interests. However, all these cases differ from the ‘standing for’ model in involving some weaker or stronger sense in which representatives exercise their own judgement as to what is necessary to secure the best outcome for the represented, be that a view or knowledge of the most appropriate means, or in the strongest case, of what the better outcome would be.
	Analysing the representative claims of the NMG through Pitkin’s grid, it is clear that they emphasise the substantive over the formal aspects of representation. At most, their claims resemble those made by traditional structures of bureaucratic representation, whose representativeness in terms of authorization and accountability is nested within a more general structure of political and democratic representation involving some appeal to the electorate and public opinion more broadly. However, in the European case these appeals are extremely tenuous, because the chain between the general public and those who make decisions is such a long one. Indeed, the delegated representatives in regulatory and other non-majoritarian bodies tend to be ‘authorised’ by governments or the Commission whose own formal authorisation by, and accountability to, a European public is rather thin. Moreover, they then enjoy considerable discretion in view of their role as either experts or credible agents. Their credibility is often held to depend on criteria not only external but deliberately insulated from any need to reflect or be accountable to the declared preferences of those they represent.
	The representative claims of European governance are therefore mainly based on the substantive understandings of representation. What we termed the ‘societal’ modality of representation gestures towards the ‘standing for’ conception. As we saw, civil society organisations are treated as reflecting the diversity of European society at large. But in the absence of systematic formal mechanisms of authorisation and accountability, such claims are more symbolic than descriptive. Whereas elections give all voters the opportunity to express their views on a range of policies on an equal basis, with majority voting in the context of a system of competing parties offering a fair means for aggregating their different preference schedules in a way that packages them so as to roughly reflect the preference schedule of the electorate, no equivalent mechanisms exist to ensure that consultations with civil society fairly describe the balance of social views overall (Weale 2005: 134-5, 140-42). Instead, there is a real danger that this system will overly respond to those with the organisational resources and commitment to gain access. In practice, civil society representatives no less than functional representatives end up making their representative claims on the grounds that they ‘act for’ a European society that has yet to develop the capacity to represent itself.
As Pitkin (1967: 112-43) observed, the ‘acting for’ conception poses two main problems. The first is the conceptual problem of whether we can have representation without formal authorization and accountability – how can we know that such a person is truly acting as a representative? The second is the normative problem of whether any independent purely substantive criteria exist that can enable us to ascertain what it means to act for the good of someone else (or, in our case, in the public interest) 
The conceptual problem arises because ‘substantive acting for others,’ as Pitkin puts it, takes many different forms, not all of which can be categorized clearly as a form of representation. Pitkin (1967: 121) distinguishes five major forms, which we list here in descending order, from the weakest, which require a stricter adherence to the instructions of the represented, to the strongest, which give considerable autonomy to the person who acts. 
	Those forms that refer to ‘acting for’ as the act of someone who is sent or delegated to do something specific (an ambassador, for instance);

those forms that refer to ‘acting for’ as a kind of ‘substitution’ (an attorney or someone acting in a vicarious way);
those forms that refer to ‘acting for’ as the action of an agent, who can, however, be considered as a ‘mere’ agent, or as a ‘free’ agent (this ambiguity is typical of the role played by elected representatives, even though Pitkin emphasizes that an important distinction remains between an ‘agent’ and a ‘representative’, a point to which we return);
those forms that refer to ‘acting for’ in the sense of taking care, or ‘acting in the interests’ of someone (a trustee and a guardian are the most common examples) ;
and those forms associated with the idea that experts and professionals are acting in the interest of others (a physician, for instance).
These five forms cover a semantic field according to which we can interpret ‘acting for’ in the two polar senses of either acting ‘instead of’ (mainly forms 1 and 2), or acting ‘to the benefit of’ (forms 4 and 5), with form (3) nicely poised in the middle, since it can be interpreted in either sense. For Pitkin (1967: 126), this ambiguity applies more generally to the activity of representation. But looking at these different forms within the context of our discussion of European governance, we can confidently assert that the various institutional instruments of NMG are closest to the strongest forms (3) to (5). The implication is that their role as ‘representatives’ is mainly a function of their actions and decisions being beneficial to the European public, rather than expressing the public. 
As Pitkin notes, it’s unclear in what sense these latter claims are representative claims at all. What these strong senses of ‘acting for’ lack is the idea, central in political representation, that the represented is present (hence also responsible) in the action of their representatives. Pitkin (1967: 125) distinguishes between a ‘representative’ and an ‘agent.’ The latter ‘does the actual work’ for someone else, so is a kind of tool or instrument; while the former is not a simple instrument, because he or she acts as if they were that person. The ‘presence’ of the represented in the action of the representative can only be understood if we take the substantive aspect of the idea of representation (‘acting for’ or ‘standing for’) in conjunction with the formal aspects of authorization and accountability. But, as we have seen, these formal aspects are lacking in the new forms of European governance, and this weakens the sense in which we can say that they represent the European public. The suspicion arises that they merely represent their own view of what a European public would want. Yet such a public may not exist – it could be entirely ‘imagined’.
The normative problem enters here. For their own view need not reflect their own self-interest. It may represent a correct view of the interests of those they ‘act for’. The difficulty is how can we know whether this is the case or not? Formal mechanisms of authorisation and accountability seem necessary. These exist for physicians and lawyers, say. There are professional standards that they have to meet, and bodies that authorise that they have met them and to whom they are accountable for continuing to do so. As a result, one can at least say they are agents qualified to act for others in pursuance of a given task. From the perspective of democratic legitimacy, though, it is unclear whether anything similar exists for political representatives other than a democratic process. However, it is true that in complex and plural societies it is difficult even for the democratic process to produce a unified account of the public interest, or at least to specify what the public interest requires in every sphere. Other forms of governance may here play a role. Embedding NMG in standard democratic practices to enhance their credibility and representativeness need not detract from the distinctive role that they can play as a separate, but not self-sufficient way of decision-making to which a set of democratic criteria apply that relate to aspects of democracy as a system of public reasoning that electoral systems do not necessarily capture that well, or not exclusively so. In this respect, NMG may play some role in the broader system of public accountability that legitimate modern democratic regimes. It is this possibility that the final section of our chapter addresses.
 
Political Accountability
In its broadest sense, political accountability means that those exercising political authority have to give reasons for the public action they undertake. Accountability is usually thought of as comprising two elements: explanation and sanction. It has been expressed as follows: ‘accountability is a relationship between an actor and a forum, in which the actor has an obligation to explain and justify his or her conduct, the forum can pose questions and pass judgment, and the actor may face consequences’ (Bovens, 2007a: 450; for similar accounts, see: Bovens, 2007b; Castiglione, 2007; and Rehfeld, 2005: 189). Thus, the first element of accountability is that those who hold the reins of political power in a society have to give an account – explain and justify – their use of that power in terms that are in principle acceptable to the members of society or their representatives. Within a democracy, the political authorities cannot appeal for their legitimacy just to their having decided a policy. They have to act in ways and for purposes that can be publicly defended. To be sure, these defences may well be controversial, but that is simply because the condition of politics – the need for common action under conditions of political disagreement – means that no policy will receive unanimous consent. There is, nonetheless, a difference between the use of political authority with no attempt to be accountable and a use of political authority that involves explaining and justifying what is done.
This leads to the second element of political accountability, namely the opportunity for sanction if the explanation is judged by the forum to be inadequate. The most obvious example of such sanctions within democracies is elections. Democratic institutions tie those wielding power to the need to secure a winning share of the vote, or at least a share of the vote that potentially makes elected representatives eligible for public office and the exercise of political power. This protective function of the electoral connection, theorised by James Mill (1822: chapter vii), is supposed to have a number of consequences. It provides an incentive for those seeking office to explain what they will do with political power if they succeed in achieving it. It provides an incentive for those who have held office to explain their use of political power. And, in setting up a competition between those seeking office, it forces rival candidates to campaign against one another. 
How might NMG fit into these institutional arrangements? One obvious possibility, as already discussed in the preceding sections, is that the authority given to actors in policy networks and independent regulatory agencies should be seen as a form of delegated authority. Parliaments stand in a relationship of accountability to the electorate and actors in NMG stand in a relationship of accountability to parliaments. The policy task then is to ensure that the accountability of actors in NMG to parliament is rendered transparent and effective. NMG become politically legitimate to the extent to which they are nested in institutions underwritten by the democratic authority of parliaments. If parliaments were able to exercise greater control over the decisions that emerge from NMG, those decisions would have enhanced political legitimacy by virtue of the fact that elected representatives were themselves subject to requirements of political accountability in elections.
However, this line of accountability from actors in new governance to parliaments to the electorate looks more persuasive on paper than it is in practice. One problem is that accountability induces blame-shifting and blame-avoidance behaviour by office-holders, so that it may be impossible for even well-informed members of the electorate to know how well or badly a particular group of actors has performed. Elections are necessarily general in scope. To the extent to which the electoral connection secures accountability it does it through a judgement on the overall performance of governments and political parties. The problem that accountability as electoral competition neglects is the role of evidence, argument and persuasion in the policy process (Majone, 1989), which is necessarily sector specific. Unbundling political accountability in respect of the rationale of public decisions may require a notion of political accountability in terms of public reason and reasoning, and such a conception may have a role for NMG. 
Indeed, in its broadest sense, accountability means that the political authorities have to give reasons for their public action and that there is a difference between the use of political authority with no attempt to be accountable and a use of political authority that involves explaining and justifying what is done. Political accountability thus involves some form of reasoning. As reasoning about public action, it can be described as public reasoning and its conduct is an exercise in public reason.
Notions of public reason and public reasoning are rather controversial. The terms are here used to identify the practices that are associated with those in authority offering explanations and justifications for the way in which political power is used. On this account, political accountability emerges from practical reasoning, where practical reasoning is distinguished by its being action-guiding rather than an inference to a credible belief about how things are. Whereas a theoretical use of inference yields a conclusion from a body of evidence, a practical use of reason yields a determination to a particular course of action. Political accountability is therefore the task of laying out the chain of reasoning intended to lead from the recognition of a policy problem to a collective course of action. In this sense, political accountability involves the use of public reason, understood as reasoning in the public domain about the actions the polity is to undertake. This definition is descriptive. Issues about how well or badly public reasoning is conducted is a matter for evaluation in the light of explicit standards.
Regarded purely descriptively, public reasoning of this sort need bear no intrinsic relationship to any particular set of political values. One could imagine an elite in society immune from any serious political contestation publicly setting out an account of how government policy would bolster their own privileged position, addressing their account to their political clients, with the publicity merely being a way of adding insult to injury for the rest of the population. However, the point of institutionalising public reasoning in a form accountable to the vast bulk of the population is to place constraints on the specification of interests that can be acceptably advanced as relevant to political decision-making. From this point of view, public reasoning is reasoning from a public point of view, in the sense that it involves the good or interest of the public. Thus, the democratic component of public reasoning is to be found in the claim that the protection and advancement of common interests is itself a constitutive ideal of democracy.
Political accountability as public reasoning yields two standards of evaluation for a political order or mode of governance. The first is a standard of political understanding. According to this standard, public reasoning needs to be conducted in such a way that the reasoning can be tested as to its intellectual robustness. This in turn requires a public examination of the evidence that is used in forming decision premises, the inferences derived from that evidence and the way in which relevant considerations are balanced. The second standard is one that relates to the public orientation of a decision process. Are interests being weighed in a form that is consistent with a defensible conception of the public good or are private interests being allowed to usurp public purposes? How far are relevant opinions and values allowed a say in the process of governance? With these two tests in place, we can now return to the institutional and policy issues raised by NMG.
In order to address the institutional and policy questions, consider a hypothetical democratic debate about NMG. Let us assume that the parties to the debate are well-informed and public-spirited, as well as being aware of the general circumstances of politics (Weale, 2007: 12-18), in particular that any society is a mixture of co-operation and conflict where differences of viewpoint have to be resolved under conditions of bounded rationality and constrained generosity. What arguments could validly be offered in such a debate for permitting decision making on important areas of public policy by private actors, voluntary agreements or independent agencies?
In many ways the answer to this question is simple. The reasons that could be offered in such a debate are just the reasons that have been offered for adopting NMG in the policy debate in general. New governance may enable problems to be dealt with more quickly than legislation, particularly in political systems that are characterised by a joint-decision trap or multiple veto players. Voluntary co-operation by the bulk of relevant agents is in any case a necessary condition of successful legislation, because the imposition of standards and norms of behaviour on citizens and corporate actors requires their co-operation given the asymmetry of information between rule-makers and those subject to the rules. And in a democratic society, in which consent is an important value, there should in any case be a preference for voluntary and decentralised measures, in line with the principle of subsidiarity, over the centralised use of authority.
The difficulty, then, is not stating the arguments in favour of voluntary modes of governance; rather the problem is that the members of the democratic assembly require assurance that these benefits will be secured, and that the conditions under which voluntary governance will operate do not create a departure from the public interest. Since democratic citizens can be conceived as conditional compliers (as discussed in the second section), it makes sense to consider what are the conditions that would secure reasonable consent to the delegation of political authority by such citizens. Two particular conditions are relevant here: replicability and openness. The test of justified public reasoning by non-elected actors can be partly met if it can be shown that their policy reasoning is both replicable and open to relevant consideration and points of view (compare Tsakatika, 2008).
One test of public reason is given by the following question: for any putative piece of public reasoning how likely it is that any member of the public with sufficient skill and time could follow the train of reasoning that led to a practical policy conclusion without finding logical fault, as distinct from differing in assumptions? The key thought here is that any case of public reasoning ought to be replicable, and in a democracy anyone in principle ought to be able to replicate it.
The test is not that someone following the train of reasoning should find it acceptable. That would be a strong test and the Rawlsian claim of the inherent plurality of viewpoints that obtains under conditions of the burdens of judgement means that it cannot in general be met. Given the inherent plurality entailed by human reasoning, we should not expect any particular piece of reasoning to secure widespread consensus. Different individuals may still follow the train of reasoning, without agreeing on it. What is necessary is that they should be able to follow it as a train of reasoning. That is, they ought to be able to say: given those premises and that body of evidence, I can see how someone might come to this conclusion (even though it is not necessarily the conclusion I would come to myself). 
In this respect, the pluralism of a democracy and the distinction between explanation and sanction are closely linked. Pluralism enables citizens to say that they appreciate that there is a train of reasoning, which they can follow in the sense that they can see how, given a certain set of assumptions, there is an argument that leads from those assumptions to a particular practical determination. However, citizens who think in this way are not committed to the view that any chain of reasoning the logic of which they can appreciate is, in fact, a chain of reasoning to which they should assent. The sanctioning element of accountability then turns on how close in practice citizens are to a promulgated set of arguments for a political position. One’s political opponents may make sense in their own terms, even if they do not make sense in yours.
The test of replicability embodies a weak form of the principle of political equality, understood as the claim that no one person’s judgement in a democracy should be disregarded merely because of who that person is. However, it does not follow from this approach that any citizen can in fact follow the train of reasoning. The political division of labour, the economic division of labour bestowing different skills on different people and the inevitably time-consuming nature of public reasoning all mean that the vast majority of people in a democracy are dependent upon specialist public officials and others, like civil society organisations, to undertake their public reasoning on their behalf. In these circumstances, the test of replicability becomes a test of assurance. What assurance could I have, as a citizen, that the train of reasoning that is being followed is one that I could trace if I had the time?
One traditional answer in a democracy is that one could have this assurance, provided that the representatives you elected were sufficiently vigilant of your interests and sufficiently adept at following processes of public reasoning. There are perhaps a number of reasons why in a post-industrial society a role for representatives in substituting for citizens in respect of public reason is not enough. The alternative traditional answer is some form of Madisonian republicanism, in which the system of checks and balances serves to protect public reasoning from partial and one-sided interests. In other words, we do not look to agents representing us in public reason but we look to the whole system of institutionalised and informal debate for the processes of accountability. This leads to the second test of democratic public reason, namely openness.
NMG involve processes of interest group discussion and bargaining similar to functional representation in nation states. The clearest example of institutionalised functional representation is that of the representation of labour and capital in corporatist institutions. In their ideal-typical form corporatist institutions allowed representatives of labour and capital to bargain with one another about investment, wage restraint and more general priorities for the economy. Corporatism can also be understood in a wider sense of the representatives of corporate interests, most notably business and agriculture, being given special status and rights of consultation on matters that concern them explicitly. We should remember that corporatism, even at the level of the nation state, always attracted criticism from those concerned with democratic values. In particular, there were those who asserted that its institutions usurped the role of parliaments in determining the national interest and excluded certain political interests – most notably those concerned with environmental protection – that should have been properly included. 
	Looking at NMG in the light of this discussion, their problem is not that functional representation cannot conform to requirements of public reasoning. It is rather that those who are not parties to the bargain find it difficult to have assurance that their legitimate interests and point of view are being sufficiently taken into account. The issue is not whether NMG allow interested parties to bargain with one another to mutual advantage; it is whether this bargained advantage is bought at the expense of the public interest.
We can see the way that these issues have been played out in discussions on governance in the EU. One example of this discursive turn can be seen in the Commission white paper on European Governance, whose central goal was to put more effective and transparent consultation at the heart of policy making by reinforcing a culture of consultation and social dialogue. How well do the initiatives put in place by the Commission for more open consultation meet the standards that would be implied by political accountability viewed as a process of public reasoning? The answer is that the measures do better on the test of openness that on the test of replicability. To be sure, the publicly available documents on consultation show the positions that different civil society groups have adopted, but they do not impose any obligations, or contain any procedure, by which the reasonableness of submissions could be evaluated. An improvement in public reasoning would require more demanding tests on the submissions and arguments that could be advanced, not to prevent arguments being put but to provide some indication of the weight of evidence they were supposed to bear.
	Even when considering such an improvement, the test of replicability may not be that easy to meet as the discussion about trustworthiness and representativeness in the previous sections has illustrated. Admittedly, and following from our discussion, NMG may have an important role to play in filling out the details of goals that are specified in abstract and general terms by the democratic process. NMG’s sectorally specific procedures and practices need, however, to respect the constraints of the public interest, meant here as a limit rather than a goal. Such a view is consistent with the key democratic values of political equality and the protection of common goods provided those practices and procedures are sufficiently robust in terms of their intellectual justification and openness to the pluralism of viewpoints that is an inherent, and desirable, feature of any democratic society. In order for this to happen, it may be important to consider the way in which some form of indirect, but more definite, accountability can be established between NMG and the democratic process itself, by, for example, making sure that those responsible for choosing setting up the membership and tasks of the NMG are subject to electoral sanctions.

Conclusion: NMG in the ‘shadow’ of democratic legitimacy
The argument we have developed in this chapter can be summarized by suggesting that, though the emergence and evolution of NMG as part of European governance is in no small measure due to the democratic deficit of European governance itself, the democratic legitimacy of NMG in Europe cannot be established by looking exclusively at their internal scope and operations. 
As we noted at the start, their emergence and diffusion is a function of the complex nature of modern governance, which operates in an environment where public and private sectors interact to a considerable degree, and requires a high degree of sectoral specificity for precise policy objectives to be elaborated and effective procedures developed in order to achieve them. The main characteristics attributed to NMG, such as a plurality of decision-makers, flexibility, and an emphasis on deliberation, go some way towards recommending them in point of efficiency and credibility, which form part of their general legitimacy as modes of decision making in complex societies.
In the European context, NMG have also been recommended as a corrective to the democratic deficit by involving citizens in decision-making through social dialogue and various forms of consultation with civil society organizations. But, as our chapter argues, such forms of involvement fall short of a number of normative requirements normally associated with democratic legitimacy.  On the one hand, they do not meet the more stringent standards of democratic representativeness; while on the other, they fail to provide citizens with enough assurance for general compliance, or that the externalities of decision-making will be fully considered without penalizing the interests of those not directly involved in the decision-making process. 
As we have argued, NMG can make an important contribution to practical deliberation in many areas of collective decision making by providing more specific goals for a given policy area than democratic politics can ever establish. In this role, NMG can also contribute to the political accountability of democratic decision making by reinforcing its giving-reason element, even in absence of direct sanctioning. In the European context, this function has been most successful in terms of the openness of the decision-making process, rather than in its replicability, whereby ordinary citizens might  be able to replicate the process of public reasoning taking place in decision making .Though we suggested there are ways in which both openness and replicability can be strengthened in NMG, these do not ultimately guarantee their democratic accountability if they are completely detached from the rest of the democratic and electoral process.
In spite of the many ways in which NMG contribute to more flexible, efficient and credible decision making, they cannot generate their own democratic legitimacy. In order to function legitimately, they need to operate under the ‘shadow’ of the more democratic accountability provided by and through other political institutions. In Europe, the problem of democraticising these institutions, and indirectly NMG, still needs to be  solved.
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